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STATEMENT OF QUESTIONS PRESENTED 

1. May a Deputy Compensation Commissioner ignore 
controlling facts in liis own file and issue a Supplementary 
Compensation Order contrary to such facts? 

2. May the District Court, in ordering summary judg¬ 
ment for the Deputy Commissioner and the claimant em¬ 
ployee upholding a Supplementary Compensation Order, 
ignore the undenied allegation, contained in the employer’s 
complaint to enjoin the award, that the award is contrary 
to facts known to the Deputy Commissioner prior to his 
issuing the award? 

3. May the Deputy Commissioner circumvent a pending 
decision of this Court concerning the validity of an original 
compensation order by issuing a Supplementary Compen¬ 
sation Order to be used as the basis for a formal judgment, 
capable of execution, against the employer under Section 
18 of the Compensation Act? 

4. Does not the procedure suggested in the next preceding 
question amount to a taking of an employer’s property 
without due process of law? 

5. When an employer takes an appeal from a judgment 
entered under Section IS of the Act, is he not entitled to 
post a supersedeas bond to stay execution on the judgment 
pending appeal? 


INDEX 

Table of Contents 


Page 

Statement of Questions Presented.Flyleaf 

Jurisdictional Statement . 1 

Statement of the Case. 2 

Statutes Involved. 4 

Statement of Points. 7 

Summary of Argument. 7 

Argument 


I. The District Court Erred in Case No. 4352-53, 

No. 12032 Here, in Finding That There Was No 
Genuine Issue as to Any Material Fact and in 
Granting Appellees’ Motions for Summary 
Judgment, and in Dismissing Appellants’ Com¬ 
plaint for Injunction. 9 

II. The Court Erred in Miscellaneous Case No. 
19-53, No. 11996 Here, in Entering Judgment 
Against Appellants in Favor of Appellee Bris¬ 
coe . 13 

III. The Court Erred in Refusing to Fix the Amount 
of a Supersedeas Bond 'Which Was Tendered by 
Appellants and in Refusing to Allow Appellants 

to Post a Supersedeas Bond. 13 

IV. The Longshoremen’s and Harbor Workers’ Com¬ 
pensation Act Does Not Contemplate the Entry 
of Supplementary Awards and Judgments 
Thereon When the Original Award Is Being 
Contested, as Such Supplementary Proceedings 
Would Render the Original Appeal Nugatory by 
Indirect Action and Subject the Employer and 
His Insurance Carrier to a Multiplicity of Suits 
to Protect Their Rights Against Such Supple¬ 


mentary Awards and Judgments. 18 

Conclusion . 22 













11 


Index Continued 


Table of Cases 

Page 

Dewey v. Clark, 86 U. S. App. D. C. 137, ISO F. 2d 766 9 

Goddard v. Ordway, 94 U. S. 672, 24 L. Ed. 237 . 15 

McCourt v. Singers Bigger, 150 Fed. 102, 80 C.C.A. 56 15 

Xuckles v. Xuckles, 38 App. D. C. 441. 15 

Omaha Hotel Co. v. Mountse, 107 U. S. 378, 27 L. Ed. 

609 .. 15 

Statutes Cited 

Federal Rules of Civil Procedure: 

Rule 56 . 9 

Rule 62 . 16 

Rule 73 . 16 

Rule 81(a)(6) . 16 

The Longshoremen’s and Harbor Workers’ Compensa¬ 
tion Act (33 U.S.C. 901 et seq.): 

Section 14(f) . 4 

Section 18. 4 

Section 21. 5 

Section 22. 11 

Miscellaneous Citations 

Moore’s Federal Practice, 1st edition, 48 C.J.S. 16 

Webster’s Xew International Dictionary, 2nd edition.. 21 

48 C.J.S., page 773 . 21 















IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 11996 

THEODORE J. HARRIS, MALONEY CONCRETE 
COMPANY, INC., a corporation, UNITED STATES 
FIDELITY & GUARANTY COMPANY, a corpora¬ 
tion, Appellants, 

v. 

LOUIS M. BRISCOE, Appellee. 


No. 12,032 

THEODORE J. HARRIS, MALONEY CONCRETE 
COMPANY, INC., a corporation, UNITED STATES 
FIDELITY & GUARANTY COMPANY, a corpora¬ 
tion, Appellants, 

v. 

THEODORE BRITTON, Deputy Commissioner, District 
of Columbia Compensation District, Bureau of Em¬ 
ployees 7 Compensation, and LOUIS M. BRISCOE, 
Appellees. 


Appeals From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

Case No. 12032 is an appeal by the plaintiffs in District 
Court Case No. 4352-53, which case was a suit filed by 
appellants to enjoin enforcement of a supplementary com¬ 
pensation award. The District Court, on motion of appel- 
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lees, entered summary judgment against appellants and 
dismissed the complaint. 

No. 11996 was Case No. Misc. 19-53 in the District 
Court and was a proceeding instituted by appellee Briscoe 
against appellants under Section IS of the Longshoremen’s 
and Harbor 'Workmen’s Compensation Act (33 U.S.C. 91S) 
as made applicable to the District of Columbia (Title 
36-501, D. C. Code, 1951 ed.) to secure a judgment against 
appellants based upon the Supplementary Award which 
was the subject matter of Case No. 12032. 

This Court has jurisdiction under Title 33 U.S.C., Sec¬ 
tions 91S and 921 and Title 2S, U.S.C. 1291. 

STATEMENT OF THE CASE 

On July 29,1953, Louis M. Briscoe, through his attorney, 
wrote to Theodore Britton, Deputy Commissioner, request¬ 
ing a “Supplementary Order,” declaring compensation 
previously awarded to be in default (JA 23). On August 
4,1953, Britton mailed notification of Briscoe’s application 
to the appellants, requesting appellants to submit for 
inspection any evidence of payment of compensation 
(JA 24). 

On September 9,1953, Britton entered a “Supplementary 
Compensation Order Declaring the Amount of Default and 
Awarding of Twenty Per Cent Additional Compensation.” 
Said supplementary compensation order provided that 
Briscoe was entitled to payments of compensation for 
temporary total disability from October 10, 1949, to July 
26, 1953, in the amount of $3300.66, plus an additional 
amount under 33 USC 914 (f) of $660.13, being twenty 
per centum of $3300.66 (JA 11). 

Appellants thereupon filed in the United States District 
Court for the District of Columbia a Complaint for Injunc¬ 
tion Against Supplementary Compensation Order (JA 5), 
alleging inter alia that Britton had knowledge prior to 
September 9, 1953, that Briscoe had had his left leg 
amputated on November 25, 1952, and that therefore the 
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award of temporary total disability was illegal and con¬ 
trary to the provisions of 33 USC 908, in that permanent 
partial disability was the only award which Britton legally 
could have made in view of his knowledge of said amputa¬ 
tion (JA 7). 

Defendants (Appellees) filed motions for summary judg¬ 
ment supported by affidavits and points and authorities, 
which motions were on September 24, 1953, granted and 
appellants’ action dismissed (JA 26). At the same time 
the District Court denied appellants’ application for an 
interlocutory injunction (JA 26). 

The affidavit of Theodore Britton attached to his motion 
for summary judgment did not deny or even refer to 
appellants’ allegation in their complaint that Britton had 
knowledge of the amputation (JA 21). The only reference 
to this allegation appears in the points and authorities 
attached to Britton’s motion for summary judgment in 
the following language: “Plaintiffs also apparently are 
of the opinion that because the injured employee’s condi¬ 
tion may have changed from temporary total, as found in 
the original award which is being appealed, to some other 
condition of which there is no official record or cognizance, 
they may withhold all compensation until the alleged new 
condition is determined.” 

Subsequent to the action of the District Court granting 
summary judgment Appellee Briscoe filed in Miscellaneous 
Case No. 19-53 (pursuant to 33 USC 918) a certified copy 
of the Supplementary Compensation Order, and on October 
27, 1953, the District Court entered judgment in said case 
against appellants in the sum of $3,960.79 (JA 2). 

Appellants filed in said District Court action a motion 
to set supersedeas bond, tendering said bond formally in 
the motion. After argument the District Court denied 
appellants’ motion, refused to fix an amount for super¬ 
sedeas, and refused to allow such a bond to be posted. 
(JA 2). 
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These cases arose out of an original compensation order 
in favor of Briscoe against appellants, dated December 1, 
195*2, which order has been attacked by appellants and its 
validity questioned in Case No. 11S93, now pending before 
this Honorable Court. 

No compensation having been paid by appellants to 
appellee Briscoe because of the pendency of the appeal in 
Case No. 11S93, Briscoe applied to the Deputy Commis¬ 
sioner for an award of supplementary compensation which 
request resulted in the proceedings outlined herein. 

STATUTES INVOLVED 

The following Sections of the Longshoremen’s and 
Harbor Workers’ Compensation Act (33 U.S.C. 901 et seq.) 
as made applicable to the District of Columbia (Title 
36-501, D. C. Code) are involved herein: 

Section 14(f): 

“If any compensation, payable under the terms of 
an award, is not paid within ten days after it becomes 
due, there shall be added to such unpaid compensation 
an amount equal to 20 per centum thereof, which shall 
be paid at the same time as, but in addition to, such 
compensation, unless review of the compensation order 
making such award is had as provided in section 21 
and an interlocutory injunction staying payments is 
allowed bv the court as provided therein.” (33 U.S.C. 
914(f)). * 

Section 18 — 

“In case of default by the employer in the payment 
of compensation due under any award of compensation 
for a period of thirty days after the compensation is 
due and payable, the person to whom such compensa¬ 
tion is payable may, within one year after such default, 
make application to the deputy commissioner making 
the compensation order for a supplementary order 
declaring the amount of the default. After investiga¬ 
tion, notice, and hearing, as provided in Section 19, the 
deputy commissioner shall make a supplementary 
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order, declaring the amount of the default, which shall 
be filed in the same manner as the compensation order. 
In case the payment in default is an installment of 
the award, the deputy commissioner may, in his dis¬ 
cretion, declare the whole of the award as the amount 
in default. The applicant may file a certified copy of 
such supplementary order with the clerk of the Federal 
district court for the judicial district in which the 
employer has his principal place of business or main¬ 
tains an office, or for the judicial district in which the 
injury occurred. In case such principal place of 
business or office or place where the injury occurred 
is in the District of Columbia, a copy of such supple¬ 
mentary order may be filed with the clerk of the 
Supreme Court of the District of Columbia. Such 
supplementary order of the deputy commissioner shall 
be final, and the court shall upon the filing of the 
copy enter judgment for the amount declared in de¬ 
fault by the supplementary order if such supplemen¬ 
tary order is in accordance with law. Review of the 
judgment so entered may be had as in civil suits for 
damages at common law. Final proceedings to execute 
the judgment may be had by writ of execution in the 
form used by the court in suits at common law in 
actions of assumpsit. No fee shall be required for 
filing the supplementary order nor for entry of judg¬ 
ment thereon, and the applicant shall not be liable 
for costs in a proceeding for review of the judgment 
unless the court shall otherwise direct. The court 
shall modify such judgment to conform to any later 
compensation order upon presentation of a certified 
copy thereof to the court.” (33 U.S.C. 918). 

Section 21:— 

“(a). A compensation order shall become effective 
when filed in the office of the deputy commissioner as 
provided in section 19, and, unless proceedings for the 
suspension or setting aside of such order are instituted 
as provided in subdivision (b) of this section, shall 
become final at the expiration of the thirtieth day 
thereafter. 
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“ (b). If not in accordance with law, a compensation 
order may be suspended or set aside, in whole or in 
part, through injunction proceedings, mandatory or 
otherwise, brought by any party in interest against 
the deputy commissioner making the order, and insti¬ 
tuted in the Federal district court for the judicial 
district in which the injury occurred (or in the 
Supreme Court of the District of Columbia if the 
injury occurred in the District). The orders, writs, 
and processes of the court in such proceedings may 
run, be served, and be returnable anywhere in the 
United States. The payment of the amounts required 
by an award shall not be stayed pending final decision 
in any such proceeding unless upon application for an 
interlocutory injunction the court, on hearing, after 
not less than three days’ notice to the parties in interest 
and the deputy commissioner, allows the stay of such 
payments, in whole or in part, where irreparable 
damage would otherwise ensue to the employer. The 
order of the court allowing anv such star shall contain 
a specific finding, based upon evidence submitted to 
the court and identified by reference thereto, that 
such irreparable damage would result to the employer, 
and specifying the nature of the damage. 

“(c). If any employer or his officers or agents 
fails to comply with a compensation order making an 
award, that has become final, any beneficiary of such 
award or the deputy commissioner making the order, 
may apply for the enforcement of the order of the 
Federal district court for the judicial district in which 
the injury occurred (or to the Supreme Court of the 
District of Columbia if the injury occurred in the 
District). If the court determines that the order was 
made and served in accordance with law, and that 
such employer or his officers or agents have failed to 
comply therewith, the court shall enforce obedience 
to the order by writ of injunction or by other proper 
process, mandatory or otherwise, to enjoin upon such 
person and his officers and agents compliance with the 
order. 

“(d). Proceedings for suspending, setting aside, or 
enforcing a compensation order, whether rejecting a 
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claim or making an award, shall not be instituted 
otherwise than as provided in this section and section 
18.” (33 U.S.C. 921). 

STATEMENT OF POINTS 

1. The District Court erred in Case No. 4352-53, No. 
12,032, here, in finding that there was no genuine issue as 
to any material fact and in granting defendants’ motions 
for summary judgment, and in dismissing appellants’ com¬ 
plaint for injunction. 

2. The Court erred in Miscellaneous Case No. 19-53, No. 
11996 here, in entering judgment against appellants in 
favor of Appellee Briscoe. 

3. The Court erred in refusing to fix the amount of a 
supersedeas bond which was tendered by appellants, and 
in refusing to allow appellants to post a supersedeas bond. 

4. The Longshoremen’s and Harbor Workers’ Compen¬ 
sation Act (33 USC 901 et seq.) as made applicable to 
the District of Columbia (Title 36-501, D. C. Code) does 
not contemplate the entry of supplementary awards and 
judgments thereon when the original award is being con¬ 
tested, as such supplementary proceedings would render 
the original appeal nugatory by indirect action and subject 
the employer and his insurance carrier to a multiplicity of 
suits to protect their rights against such supplementary 
awards and judgments. 

SUMMARY OF ARGUMENT 

1. Appellants filed a verified complaint for an injunction 
against a Supplementary Compensation Order made by 
Appellee Britton in favor of Appellee Briscoe, alleging, 
inter alia, that Britton had official knowledge of facts at 
the time he entered the award, that were in direct conflict 
with the award. Appellees filed a motion for summary 
judgment, with affidavits, before answering the complaint, 
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which affidavits did not. admit, deny, or recognize such 
allegation. The District Court, in the light of the issue 
of fact thus created, erroneously granted the motion for 
summary judgment and dismissed the complaint. 

2. The judgment of the District Court in Misc. 19-53 
(11996 herein) entered in favor of Briscoe against Appel¬ 
lants under Section IS of the Act, was erroneous in that 
it was based upon the prior erroneous action of the Court 
in granting summary judgment and dismissing the com¬ 
plaint in Civil Action No. 4352-53 (12032 herein). 

3. Section IS provides for a review of the judgment 
provided for therein “as in civil suits for damages at 
common law”. Relying upon their common law right to 
supersede a judgment pending appeal, appellants moved 
to have set the amount of the supersedeas bond tendered 
therewith. The District Court erroneously denied Appel¬ 
lants’ motion, refused to set the amount of the bond, and 
refused to allow the posting of same. 

4. The Longshoremen’s and Harbor Workers’ Compen¬ 
sation Act does not provide for payments of compensation 
to be made by an employer while he is contesting the 
validity of the award. Congress intended only, that should 
the award be affirmed upon appeal, there should then be 
paid accrued compensation plus a penalty. 

Section IS of the Act, as herein invoked by the employee, 
and applied by the Deputy Commissioner, was intended 
to be applied only in case of a default in payment of a 
“final” award—which the original award in the instant case 
was not. Tt was never intended to be used as a method of 
coercing an employer to pay an award which he is properly 
contesting. Xor is it to be used to thwart the processes 
of this court by attaching the only “subject-matter” of 
any compensation case—the amount of money called for 
by the award—before the validity and legality of the award 
have been passed upon by this court 
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ARGUMENT 

I. The District Court Erred in Case No. 4352-53. No. 12,032 
Here, in Finding That There Was No Genuine Issue as to 
Any Material Fact and in Granting Appellees' Motions 
for Summary Judgment, and in Dismissing Appellants' 
Complaint for Injunction. 

It is well established that summary judgment may only 
be granted when there is no genuine issue as to any 
material fact. 

Dewey v. Clark, 86 U.S. App. D.C. 137, 180 F. 2d 766. 

Rule 56, FRCP. 

The verified complaint filed by appellants alleged that 
appellee Britton on September 9, 1953, the date of the 
Supplementary Compensation Order, failed and neglected 
to take note of and give effect to the fact well known to 
him that Briscoe had had his left leg amputated on Novem¬ 
ber 25, 1952, as a result of which Briscoe’s alleged “tem¬ 
porary total disability” should have terminated and per¬ 
manent partial disability commenced, if Briscoe was 

entitled to anv award in Case No. 11893 in this Court. The 
* 

complaint further alleged that despite Britton’s knowledge 
that the temporary total disability should have been ter¬ 
minated and that only permanent partial disability could 
have been awarded, he nevertheless awarded temporary 
total disability up to and including July 26, 1953, which 
was approximately eight months after he had knowledge 
of the amputation (JA 7). 

Similar allegations were made by appellants in their 
motion for interlocutory or temporary injunction (JA 18). 

Appellees filed no answer to the complaint, but instead 
filed motions for summary judgment (JA 20), with points 
and authorities. 

There was an affidavit by Theodore Britton attached to 
the motion for summary judgment, but said affidavit did 
not refer to appellants’ allegation of fact as above stated 
(JA 21). 





The only reference ever made by appellees to appellants’ 
allegations is found in the points and authorities above 
referred to wherein appellees state “Plaintiffs also appar¬ 
ently are of the opinion that because the injured employee’s 
condition may have changed from temporary total, as 
found in the original award which is being appealed, to 
some other condition of ivhicli there is no official record or 
cognizance, they may withhold all compensation until the 
alleged condition is determined.” (Italics supplied.) 

Even were such a statement contained in an affidavit, 
as it properly should have been, there still would have been 
a genuine issue of material fact, in that appellants were 
contending that Britton had knowledge of the change in 
condition while appellees were denying same. 

Had the District Court allowed appellants a hearing on 
the merits, they expected to prove and were able to prove 
that the official file of this case in Appellee Britton’s office 
showed that on December 3, 1952, Britton was advised 
by Briscoe’s attorney of record that Briscoe’s left leg 
had been amputated on November 25, 1952. Appellants 
further were able to prove that the said file contained a 
medical report dated in January, 1953, reciting that an 
amputation had been performed on Briscoe on November 
25, 1952, and that as of the date of said medical report the 
wound was completely healed. 

TChen Appellee Britton notified appellants that an appli¬ 
cation had been made for a supplementary compensation 
order, he only advised them to submit for inspection any 
evidence of payment of compensation, and stated that 
unless proof of payment was submitted on or before 
August 14, 1953, it would be concluded that nothing had 
been paid as compensation and action would be taken 
accordingly (JA 24). 

The Supplementary Compensation Order provides 
(JA 12): 

“The general and special employers and the insur¬ 
ance carrier for the special employer having been 
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called upon to furnish evidence of payments of com¬ 
pensation and having failed to furnish such evidence, 
and such further investigation in respect to the above- 
entitled claim having been made as is considered neces¬ 
sary, and no hearing having been applied for by any 
interested party or considered necessary by the 
Deputy Commissioner, . . .” 

Appellants were not advised or ordered to do anything 
except submit proof of payment of compensation. 

It is not clear from the record what “further investiga¬ 
tion” was made by Britton, but is obvious that in awarding 
temporary total disability up to and including July 26, 
1953, he did not even make an investigation of his own file. 

Section 18 of the Act (33 USC 918) requires an investi¬ 
gation prior to the issuance of a supplemental award. The 
position of appellees in the District Court, in effect, was 
that the entire burden of bringing additional facts before 
the Deputy Commissioner falls upon those who expect to 
rely upon such additional facts, and, that in this case, 
before appellants could complain that the Deputy Commis¬ 
sioner was in error in finding temporary total disability, 
rather than permanent partial disability, they must first 
show that they formally advised him of that information 
which was already of record in his official file. 

Appellants submit that is absurd to contend that that 
which the Deputy Commissioner knew to be a fact could 
be ignored by him solely because appellants did not advise 
him that it was a fact. It is elemental justice, or right 
reasoning, that Appellee Britton was legally obligated to 
take notice, in acting officially, of facts shown by his official 
file, but in continuing the award for temporary total dis¬ 
ability, it is obvious that he ignored such facts. 

Section 22 of the Act (33 USC 922) provides that the 
Deputy Commissioner “upon his own initiative” may 
review and amend a compensation order on the ground of 
change in conditions. One of the principal allegations of 
appellants’ complaint in the District Court was that Britton 
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arbitrarily and capriciously continued an award on the 
basis of one condition "when he knew as a fact that there 
had been a change in condition. Such action is in direct 
conliict with Section 22. 

Appellants submit that Appellee Britton’s failure and 
neglect to give “upon his own initiative” appellants the 
benefit of the known change in Briscoe’s condition is 
another clear indication of his bias for Briscoe and against 
appellants which is one of the issues charged and argued 
by appellants in Civil Action No. 5755-52, No. 11893 here. 

The basic theory of workmen’s compensation is the 
elimination of technicalities and the doing of substantial 
justice according to the true merits of a case and to 
guarantee moderate compensation in proper cases. Ap¬ 
pellees in their actions ignored this basic principle of 
justice to appellants, and by their actions contend that 
they have no duty to do justice to appellants, except when 
they apply for it. 

Appellants raised a genuine issue of fact when they 
alleged that Appellee Britton “failed and neglected to take 
note of and give effect to the fact, well known to him prior 
to September 9, 1953, on, to-wit, December 3, 1952, that 
Claimant Louis M. Briscoe had had his left leg amputated 
at Perry Point, Maryland, on November 25, 1952” which 
Appellee Britton has not denied. This fact duty bound 
Appellee Britton to make an award different from his 
Supplementary Compensation Award of September 9, 
1953. It follows that the District Court erred in Case No. 
4352-53, No. 12,032 here, in finding that there was no 
genuine issue as to any material fact, as it necessarily had 
to do under Federal Civil Rule 56 in order to render 
summary judgment, and consequently in granting appel¬ 
lees’ motion for summary judgment and in dismissing 
appellants’ complaint for injunction. 
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II. The Court Erred in Miscellaneous Case No. 19-53. No. 11996 

Here, in Entering Judgment Against Appellants in Favor 
of Appellee Briscoe. 

Due to procedures established for review of compensa¬ 
tion cases, it was necessary for appellants to file a complaint 
for an injunction to contest the validity of the Supplemen¬ 
tary Award. This matter was heard by Judge Letts. 

Appellee Briscoe thereafter filed a certified copy of the 
award, as provided by 33 U.S.C. 918, along with an Order 
for Judgment (JA 2), which became District Court Case, 
Misc. No. 19-53. The order was presented to Judge Pine 
at a time when an appeal had been noted from Judge 
Letts’ ruling. 

Section 18 of the Act provides that the court shall 
“enter judgment for the amount declared in default by 
the supplementary order if such supplementary order is 
in accordance with law.” 

The supplementary order had been determined by Judge 
Letts to be “in accordance with law”, and Judge Pine 
thereupon carried out the dictates of the Act by entering 
judgment “for the amount declared in default.” 

Appellants, in contesting the validity of the Supple- 
mentarv Order and the action of the District Court -with 
respect thereto, necessarily contest also the judgment re¬ 
sulting from said Order, on the ground that if the Order 
is not in accordance with law, the judgment is erroneous. 

III. The Court Erred in Refusing to Fix the Amount of a Super¬ 
sedeas Bond Which Was Tendered by Appellants, and in 
Refusing to Allow Appellants to Post a Supersedeas Bond. 

In District Court Case, Misc. No. 19-53, appellants filed 
a Motion to Set Amount of Supersedeas Bond, tendering 
such bond in an amount to be fixed by the Court. 

Said motion was denied (JA 2) and appellants immedi¬ 
ately docketed the case in this Court and filed herein a 
motion for Stay of Execution on Judgment and for a 
Supersedeas Bond. 
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After oral argument this Court, on November 6, 1953, 
ordered a stay of execution on the judgment of the District 
Court, pending further action by this Court upon the 
motion (JA 3). 

Appellants submit that it was error for the District 
Court to refuse to allow a supersedeas to be posted. 

The argument of appellees was the same in the District 
Court as it was in this Court in opposition to appellants’ 
motion herein. Briefly, they argue that since Section 21(b) 
of the Act provides for a stay of payments under an 
original award only upon the issuance of an injunction it 
would be a distortion of the Act to allow a supersedeas 
under Section 18, with a resulting stay of execution on 
the judgment therein provided for. 

Section 21(b) prescribes the necessary procedure to 
have a compensation order declared erroneous. It deals 
with an order for compensation that has hecoine “effective” 
as distinguished from “final” (See Sec. 21 (a)). By 
Section 21(c) an order for compensation may not be 
enforced until it becomes “final”, at the termination of the 
proceedings to have it set aside. 

Section 18 provides means whereby a supplementary 
compensation order may be reduced to a formal judgment 
upon which execution may be had as in “suits at common 
law in actions of assumpsit.” 

The two sections are therefore concerned with entirelv 
different matters, completely independent of each other, 
as was recognized by Congress when Sec. 21(d) was 
enacted, providing: 

“Proceedings for suspending, setting aside, or en¬ 
forcing a compensation order, whether rejecting a 
claim or making an award, shall not be instituted 
otherwise than as provided in this section and sec¬ 
tion 18.” 

Section 21(d), by its language, thus recognizes two dis¬ 
tinct procedures. 
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Section 18 provides that “Review of the judgment so 
entered may be had as in civil suits for damages at common 
law.” In the light of Section 21(d), because of the differ¬ 
ence in quality between an “effective” compensation order 
and a common law “ judgment” , and because of the differ¬ 
ent remedies provided and language used in Sections 18 
and 21, appellants submit that Sec. 18 cannot be limited 
or qualified by Sec. 21. 

The wording of Sec. 18 that “Review of the judgment 
may be had as in civil suits for damages at common law”, 
certainly is not ambiguous. It can not reasonably be 
interpreted to mean anything other than that an appellant 
should have all of the rights inherent in a common law 
appeal. To hold otherwise would be a clear distortion of 
plain language. 

At common law a writ of error itself, without any 
security , operated as a supersedeas. Omaha Hotel Co. v. 
Mountse, 107 U. S. 378, 27 L. ed. 609. 

Because of the abuses which resulted from this rule, 
statutes were enacted by Congress requiring the posting 
of security to obtain a supersedeas. 

Subsequently, the Supreme Court, in Goddard v. Ordway, 
94 U.S. 672, 24 L. ed. 237, held that a supersedeas is not 
obtained by virtue of any process issued by the Court, 
but follows as a matter of law from a compliance by the 
appellant with the provisions of the Act of Congress in 
that behalf. 

And it was held in McCourt v. Singers 7 Bigger , 150 F. 
102, 80 C.C.A. 56, that a supersedeas is a matter of right 
and its allowance does not rest in the discretion of Court 
or Judge but the only function of the Judge is to determine 
whether security proffered for damages and costs is good 
and sufficient under the Statute. 

This Court in NucJcles v. Nuckles , 38 App. D.C. 441, held: 

“It has been heretofore decided that one appealing 
from a similar order is entitled, as in other cases, to 
give a supersedeas bond. (Citing case.) It was there 




said that to permit the order to be enforced—under 
which the subject matter of the litigation might be 
removed beyond the jurisdiction—‘would render futile 
the appeal taken. Such a situation cannot, of course, 
be permitted. The parties to the appeal are entitled to 
have a status quo maintained during its pendency.’.. 

The Statute referred to in McCourt v. Singers’ Bigger, 
supra, has now been incorporated in the Federal Rules of 
Civil Procedure, as Rules 62 and 73. Rule 62(d) provides 
that where an appeal is taken, the appellant by giving a 
supersedeas bond may obtain a stay subject to certain 
exceptions not herein relevant. 

Rule 73d provides that whenever an appellant entitled 
thereto desires a stay of an appeal he may present to the 
Court for its approval a supersedeas bond. 

Moore’s Federal Practice, 1st edition, page 3299, Sec. 
62.04, discussing Rule 62d says: 

“Subdivision (d) is a modification of 28 U.S.C. 
Section S74 (on supersedeas). By doing all the acts 
necessary to perfect an appeal and by giving a proper 
supersedeas bond an appellant may obtain a stav as 
of right, # * *” 

Appellants submit that from the foregoing it must be 
held that Congress, in enacting Section 18 in its present 
language, must have contemplated the posting of a super¬ 
sedeas bond to stay execution on the judgment therein 
provided for, otherwise it would not have used such broad 
language, which language has such well defined and estab¬ 
lished meaning. 

Rule 81(a) (6) Fed. Rules of Civil Procedure provides: 

“These rules apply to proceedings for enforcement 
or review of compensation orders under the Long¬ 
shoremen’s and Harbor Workers’ Compensation 
Act . . . , as amended, USC, Title 33, Sec. 918, 921, 
except to the extent that matters of procedure are 
provided for in that Act.” 
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Rule 81(a) (6) as originally enacted provided: 

“These rules do not apply ... to proceedings for 
review of Compensation Orders under the Longshore¬ 
men’s & Harbor Workers’ Compensation Act... USC, 
Title 33, par. 921.” 

The posting of a supersedeas with the attendant stay 
of execution is not a matter of procedure but a matter of 
right. The matters of procedure referred to in Rule 
SI (a) (6) as amended are matters having to do with the 
formal institution of proceedings to enforce or set aside 
an order of the Deputy Commissioner. Such procedures 
cannot and do not affect the common law right of appel¬ 
lants, later made the subject of Federal legislation, to 
obtain a stay of execution upon appeal by the posting of 
a proper supersedeas. 

The fact that Eule 81(a)(6) was completely reversed 
from its original form under which the rules specifically 
did not apply to proceedings for review of Compensation 
Orders to its present form whereby the rules specifically 
do apply except insofar as procedural matters are provided 
for in the Act, supports Appellants’ contentions herein. 
For the fact that the rule was so reversed is indicative 
of the fact that the intention was to grant to litigants all 
substantive rights provided for in the Federal Rules of 
Civil Procedure. Rules 62 and 73 are declaratory of 
the substantive common law right of a litigant to obtain 
a supersedeas pending appeal. 

The District Court therefor erred in denying appel¬ 
lants their substantive right to obtain a stay pending appeal. 




IS 


IV. The Longshoremen's and Harbor Workers' Compensation 
Act Does Not Contemplate the Entry of Supplementary 
Awards and Judgments Thereon when the Original Award 
is Being Contested, as Such Supplementary Proceedings 
Would Render the Original Appeal Nugatory by Indirect 
Action and Subject the Employer and His Insurance Car¬ 
rier to a Multiplicity of Suits to Protect Their Rights 
Against Such Supplementary Awards and Judgments. 

Both cases involved in the instant appeals arise from 
Section IS of the Act. Xo cases have been found by 
Appellants under the portions of that section herein in¬ 
volved and they believe the issues and questions presented 
are unique and of first impression. 

Appellants at this stage wish to review the sequence 
of events which have resulted in the instant appeals. 

On December 1, 1952, Briscoe was awarded compensa¬ 
tion against Appellants as a result of injuries received on 
October 10, 1949. Appellants filed a complaint in the 
District Court under Section 21 of the Act, to have the 
award set aside. Summary judgment was granted to 
defendants in that action, and an appeal has been taken 
to this court, being case Xo. 11,893. Appellees’ brief has 
not yet been filed in said case. 

While this first appeal was pending, Briscoe applied for, 
and Britton awarded a Supplementary Compensation 
Award declaring in default the amounts of compensation 
ordered by the original award, which amounts, of course, 
had not been paid because Appellants were contesting the 
validity of the award. 

Because Appellants challenged the Supplementary 
Award (ns has been argued herein) they followed the 
procedures prescribed by the Act and filed a complaint for 
an injunction to have it set aside. Summary judgment was 
granted Appellees in this second case, and Appellants ap¬ 
pealed this ruling (Xo. 12032). 

Thereupon, Briscoe filed a certified copy of the Supple¬ 
mentary Award in the District Court, a judgment was 
entered therein against Appellants, and an appeal taken 
(Xo. 11996). 
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The injuries received by Briscoe on October 10, 1949, 
have therefore resulted, as of the present time, in two 
awards from the Compensation Commission, three separate 
civil actions in the District Court, and three appeals to 
this Court. And, under the procedures adopted and fol¬ 
lowed by Appellees, there is nothing to prevent additional 
Supplementary Awards from being made every month, 
or even every week, during the pendency of case No. 11893, 
with each such award necessarily resulting in two District 
Court actions and two appeals. 

Appellants submit that Congress could not have intended 
such an absurd procedure—it could not have intended to 
burden either employers, employees, or the courts with 
such a multiplicity of actions. 

The compensation acts of many states provide that if 
an employer contests an award, taking it into the courts, 
there shall be a penalty added to the original sum upon 
the affirmance of the award. But no amounts need be paid 
until the courts have ruled. The theory behind such acts 
is clear—an employer may not be compelled to pay an 
award until the courts have ruled, but if the award is 
affirmed, compensation shall be increased by a certain 
percentage because of the delay and expense incurred by 
the employee. 

Our Federal Act specifically contains no such provision. 

It does provide in Section 21(b) that payments of 
compensation shall not be stayed unless the court enters 
an interlocutory injunction on the basis of irreparable 
damage to the employer. 

If the court refuses to enjoin, the employee, Appellees 
argue, may seek enforcement only in one of two manners: 
(1) Under Section 21(c) by applying to the court for a 
mandatory injunction, or (2) under Section 18. But 21(c) 
only applies to orders that have become “final” as pro¬ 
vided in 21(a) and, therefore, if the litigation is still 
pending, 21(c) may not be invoked. 
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This leaves only Section 18 with its multiplicity of suits, 
and leading to the contention advanced herein in Part III 
that a supersedeas must be allowed if the Act is to be 
read without distortion. 

Appellants feel the conclusion inescapable that Congress 
did not intend to deprive employers of their rights to 
resort to the courts before being compelled to pay an 
award or judgment, and they suggest that the Act supports 
this contention. 

Section 18 could not have been intended to be invoked 
as it has been here. The section is captioned “Collection 
of Defaulted Payments.” The commonly accepted mean¬ 
ing of “default” certainly is not such that a judgment, 
unpaid because of a pending appeal, could be classified as 
one in “default”. The section must have been intended 
to apply only to awards that have become “final” in 
accordance with Section 21(a). 

To allow it to be invoked as it has been herein is to force 
employers to a multiplicity of suits which have always 
been frowned upon by the courts. 

That Section 18 was not intended to be so invoked is 
supported by reading Sections 21(b) and 14(f) together. 
By so doing, it is clear that Congress intended the same 
result in cases of appeals as is obtained in States that 
provide for a percentage increase in compensation in the 
event of an appeal. 

Section 14(f) originally read: 

“If any compensation, payable under the terms of 
an award, is not paid within ten days after it becomes 
due, there shall be added to such unpaid compensation 
an amount equal to 20 per centum thereof, which shall 
be paid at the same time as, but in addition to, such 
compensation, unless review of the compensation order 
making such award is had as provided in Section 21.” 

The section was amended in 1938 by adding at the end 
thereof: 

“and an interlocutory injunction staying payments 
is allowed by the court as provided therein.” 
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It must, therefore, have been anticipated that payments 
would not be made in the event of an appeal, otherwise, 
the section would not have provided for a penalty except 
when an appeal was sought. Had the intention been that 
payments should be enforced despite an appeal, the con¬ 
cluding phrase of the section as originally enacted would 
have been meaningless and superfluous. 

And the phrase added by the amendment merely qualified 
the circumstances under which the penalty would not be 
imposed—it did not change the obvious substantive mean¬ 
ing of the section. 

Appellants, therefore, submit that Section 18 was errone¬ 
ously applied in these cases and the action of the District 
Court in each case should be reversed. 

One other solution may be found for the problems here 
presented. 

Section 21(b) provides for an injunction against payment 
where “irreparable damage would otherwise ensue to the 
employer.” Some courts have held that the fact that the 
employee might be financially irresponsible, and that the 
employer might therefore be unable to recover payments 
made should the award later be reversed by the courts, 
is not “irreparable damage” sufficient to form the basis 
for an injunction. The question has never been presented 
to this court. 

Appellants ask—what could Congress have had in mind 
when it enacted this “irreparable damage” section? 

The Act itself provides only for the payment of money— 
nothing else. Would not “irreparable damage” therefore, 
be the inability to recover money once paid? The term 
would have no meaning if not this. “Irreparable” is 
defined as that which cannot be recovered, regained, or 
retrieved. (48 C.J.S., page 773; Webster’s New Inter¬ 
national Dictionary, 2nd Edition). 

It is respectfully submitted that the decisions holding 
the payment of money not to be “irreparable damage” are 
erroneous, and lead to the intolerable situation present 
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in the instant cases. This court should rule at this time, 
that such a holding is an erroneous interpretation of the 
Act, and that an injunction should issue where payments, 
once made, are probably not recoverable. 

Appellants are aware of no other type of litigation in 
which an award may be reduced to judgment, and execution 
obtained thereon, while the validity of the award is being 
properly challenged before this court. Even the attempt 
to do so in other matters would quickly be held to be a 
contempt of this court. Yet, precisely that has been done 
in these cases. 

If the conditions under which an injunction should issue 
were clearly established, on a realistic basis, such action 
also might forestall endless controversies like the present 
one. 

CONCLUSION 

The key question—unanswered by any court to the best 
of Appellants’ knowledge—is thus squarely presented. 

Bid Congress intend to preserve the constitutional and 
traditional right of employers to have their liability deter¬ 
mined by the courts before compelling them to pay 
compensation ? 

Or did it, in planning to deprive them of such right, 
deliberately create the “crazy-quilt” method of enforcing 
payment pending appeal that has led to the Pandoric 
litigation of the instant cases? 

And if this latter was the intention, was it not self- 
thwarted by the language of Section 18 providing for a 



review “as in civil suits for damages at common law,” 
when the necessary corollary of such language is the 
posting of a supersedeas to stay execution? 

Respectfully submitted, 

H. Mason Welch, 

John R. Daily, 

J. Harry Welch, 

J. Joseph Barse, 

Investment Bldg., 

Charles B. DeShazo, 
Woodward Bldg., 

Attorneys for Appellants 
Maloney Concrete Co ., Inc. 
and United States Fidelity 
and Guaranty Company, Inc. 

H. Clay Espey, 

Southern Bldg., 

Attorney for Appellant 
Theodore J. Harris. 
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8 Filed Oct. 27, 1953 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Mise. No. 19-53 
In re : Louis M. Briscoe 

Order Awarding Judgment for Sums in Default Under 
Supplementary Compensation Order 

In accordance with the provisions of the “Longshore¬ 
men’s and Harbor Workers’ Compensation Act,” c. 509, 
44 Stat. 1424, as amended, 33 USC 901, et seq., and more 
particularly Section 18 thereof, and upon consideration of 
the Supplementary Order of the Deputy Commissioner of 
the District of Columbia Compensation District declaring 
sums in default thereunder, the same being in accordance 
with law, it is by the Court 27th day of October, 1953, 

Ordered: 

1. That Louis M. Briscoe be and he is hereby awarded 
judgment against Theodore J. Harris, Maloney Concrete 
Company, Inc., and United States Fidelity and Guaranty 
Company, jointly and severally, in the sum of Three Thou¬ 
sand Nine Hundred Sixty Dollars and Seventy Nine 
Cents ($3,960.79). 

David A Pine 
Judge 

*#*•*#«••• 

9 Filed Nov. 2,1953 

Order Denying Motion to Set Amount of Supersedeas Bond 

Upon consideration of Motion to Set Amount of Super¬ 
sedeas Bond, filed herein by Theodore J. Harris, Maloney 
Concrete Co., Inc., and United States Fidelity & Guaranty 
Company, by their attorneys, and of the Opposition to said 
Motion, filed herein by Louis M. Briscoe, through his attor¬ 
ney, and after argument in open court by counsel for the 
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foregoing parties, it is, by the Court, this 2d day of No¬ 
vember, 1953, 

Ordered, that said motion be, and the same hereby is, 
denied. 

David A Pine 
Judge 

«##•##•••• 

10 Filed Nov. 6, 1953 

District Court Misc. No. 19-53 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

October Term, 1953 
No. 11,996 

Theodore J. Harris, Maloney Concrete Company, Inc., 
a corporation, United States Fidelity and Guaranty 
Co., a corporation, Appellants , 

v. 

Louis M. Briscoe, Appellee. 

Before: Stephens, Chief Judge, and Edgerton, and Wilbur 
K. Miller, Circuit Judges. 

Order 

This case came on for consideration on appellant’s 
motion to stay execution of the judgment entered herein 
October 27,1953 in the United States District Court for the 
District of Columbia, that a supersedeas bond be set by this 
Court and that appellants be allowed to post same. There 
was argument by counsel for appellants and for appellee. 
Mr. Ward E. Boote, Assistant Solicitor, United States De¬ 
partment of Labor, was allowed by the Court to make a 
statement regarding the Longshoremen’s and Harbor 
Workers’ Compensation Act, 
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Upon consideration whereof it is Ordered by the Court 
that the execution of the judgment of the United States Dis¬ 
trict Court for the District Court for the District of Colum¬ 
bia entered herein October 27, 1953, be, and it is hereby, 
stayed pending further action by this Court upon the afore¬ 
said appellants’ motion. 

Dated: November 6,1953 

Per Curiam. 

***••#•••• 

11 Filed Oct. 27, 1953 

Notice of Appeal 

Notice is hereby given this 27th day of October, 1953, 
that Theodore J. Harris, Maloney Concrete Company, Inc., 
and United States Fidelity & Guaranty Co. hereby appeals 
to the United States Court of Appeals for the District of 
Columbia from the Order Awarding Judgment for Sums in 
Default Under Supplementary Compensation Order of this 
Court entered on the 27th day of October, 1953 in favor of 
Louis M. Briscoe against said Theodore J. Harris, Maloney 
Concrete Company, Inc. and United States Fidelity & Guar¬ 
anty Co. 

Welch, Daily & Welch 
by: J. Joseph Barse 

Attorney for Maloney Con¬ 
crete Company . Inc. and 
United States Fidelity & 
Guaranty Co. 

H. Clay Espey 
H. Clay Espey, 

Attorney for Theodore J. Harris 

Lamar Brown, Esq., 

Attorney for Louis M. Briscoe , 

631 E S't., N. W., 

Washington, D. C. 
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1 Filed Sept. 18,1953 

IX THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 4352-’53 

Theodore J. Harris, 825 1 /i> 26th Street, N.W., Washington, 
D.C. 

Maloney Concrete Company, Inc., A Corporation, 3112 K 
Street, N.W., Washington, D.C. 

United States Fidelity & Guaranty Co., A Corporation, 
Woodward Bldg., 15th and H Sts., N.W., Washington, 
D.C., Plaintiffs, 

v. 

Theodore J. Britton, Deputy Commissioner, District of 
Columbia Compensation District, Bureau of Employees 
Compensation, United States Department of Labor, 
15th and E Streets, N.W., Washington, D.C. 

Louis M. Briscoe, 522 4th Street, X.E., Washington, D.C., 
Defendants. 

Complaint for Injunction Against Supplementary 
Compensation Order 

1. This Court has jurisdiction of this civil action under 
Sections 11-305, 11-306 and 36-501, District of Columbia 
Code, 1951, and expressly under Section 33-921, United 
States Code. The amount of money in controversy is in 
excess of Three Thousand Dollars ($3,000.00). 

2. Plaintiff Theodore J. Harris, an individual, is a citizen 
of the United States and a resident of the District of Co¬ 
lumbia. Plaintiff Maloney Concrete Company, Inc., is a 
corporation duly organized and existing under the laws of 
the State of Delaware, doing business in the District of 
Columbia and elsewhere. Plaintiff United States Fidelity 
and Guaranty Company is a corporation duly organized 
and existing under the laws of the State of Maryland, doing 
business in the District of Columbia and elsewhere. Plain- 
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tiffs bring this action in tlieir own right as hereinafter 
shown to stay or suspend and to set aside by injunction a 
supplementary compensation award and order made Sep¬ 
tember 9,1953, in favor of Defendant Briscoe by Defendant 
Deputy Commissioner Britton so that Plaintiffs shall be 
relieved of any payments required by said compensation 
award and order. 

2 3. Defendant Theodore J. Britton is a citizen of 

the United States, and a resident of the District of 
Columbia, and is sued in his official capacity as Deputy 
Commissioner, District of Columbia Compensation District, 
Bureau of Employees’ Compensation, United States De¬ 
partment of Labor. Defendant Louis M. Briscoe is a citi¬ 
zen of the United States, a resident of the District of Co¬ 
lumbia and is sued as the beneficiary of the supplementary 
compensation order made September 9, 1953, by Defendant 
Britton. 

4. On December 1, 1952, Defendant Britton entered a 
Compensation Order in favor of Defendant Louis M. Bris¬ 
coe, arising out of the latter’s injuries on October 10, 1949, 
against Plaintiff Theodore J. Harris, as general employer, 
Maloney Concrete Co., Inc., a corporation, as special em¬ 
ployer, and plaintiff United States Fidelity and Guaranty 
Co., Inc., a corporation, as insurance carrier of the Maloney 
Concrete Co., Inc. The legality of said Compensation Or¬ 
der was challenged and denied by the plaintiffs herein in 
Civil Action Xo. 5755-52, filed in this Court on December 
23, 1952. On Motion of Defendant Britton, this Court en¬ 
tered a summary judgment against the plaintiffs on May 
20, 1953. An appeal from said summary judgment is now 
pending in the United States Court of Appeals for the Dis¬ 
trict of Columbia Circuit in Xo. 11893 of its October, 1952, 
Term. The Court’s record in said Civil Action Xo. 5755-52 
is made part hereof by this reference. Plaintiffs allege, 
with all respect to this Court, that said Compensation Or¬ 
der of December 1, 1952, is illegal, null and void. 
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5. Defendant Deputy Commissioner Britton, although 
well aware of the aforesaid pending appeal, on the 9th day 
of September, 1953, without any notice of hearing, and with¬ 
out a hearing or the taking of evidence and testimony as 
prescribed by Chapter 5, Title 36, D.C. Code, 1951, and 
Chapter 18, Title 33, United States Code, issued a “Sup¬ 
plementary Compensation Order Declaring The Amount of 
Default and Awarding of 20 Per cent Additional Compen¬ 
sation” in favor of Defendant Briscoe and against plain¬ 
tiffs. A copy of said Supplementary Compensation Order 
is attached, marked Plaintiffs’ Exhibit “A”, and made a 
part hereof by this reference. Under the provisions of Sec¬ 
tion 33-91S, United States Code, said Supplementary Com¬ 
pensation Order is final, “if such supplementary order is 
in accordance with law. ’ ’ 

3 6. Defendant Britton’s Supplementary Compensa¬ 

tion Order issued September 9, 1953 (Exhibit “A”) 
is illegal, null and void for the reason that in issuing it, De¬ 
fendant Britton denied plaintiffs procedural due process 
of law in failing and neglecting to grant or order and hold 
a hearing for the benefit of plaintiffs prior to issuance 
thereof. 

7. Said Supplementary Compensation Order of Septem¬ 
ber 9, 1953, is further illegal, null and void, and denied 
plaintiffs procedural due process of law, in that: 

a. Defendant Britton failed and neglected to take note 
of and give effect to the fact, well known to him prior to 
September 9,1953, on, to-wit, December 3,1952, that Claim¬ 
ant Louis M. Briscoe had his left leg amputated at Perry 
Point, Maryland, on November 25, 1952, which changed 
Claimant Briscoe’s alleged “temporary total disability” to 
permanent partial disability as of November 25, 1952, as 
provided by 33 U.S.C.A. 908. 

b. Contrary to his knowledge of said Claimant’s total 
partial disability, Defendant Britton found that there was 
due on September 9, 1953, “temporary total disability” in 
the amount of $3300.66 for 198 weeks at the rate of $16.67 
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per week, from October 10, 1949, to July 26, 1953, although 
in his original Compensation Order of December 1,1952, he 
found that there was due temporary total disability of 162 
weeks from October 10, 1949, to November 16, 1952, in the 
amount of $2700.54, the additional amount of time being 
unsupported by evidence and contrary to the known fact. 

c. Defendant Britton found as a fact that 4 ‘No hearing 
(was) . . . considered necessary by the Deputy Commis¬ 
sioner.” 

8. Plaintiffs filed with Defendant Deputy Commissioner 
Britton on September 17, 1953, their Motion for a hearing 
and reconsideration of said Supplementary Compensation 
Order of September 9, 1953. A copy of said Motion is at¬ 
tached hereto marked Plaintiffs’ Exhibit “B” and made 
part hereof by this reference. 

9. Plaintiffs have notified Claimant Louis M. Briscoe’s 
attorney of record before the Deputy Commissioner, Lamar 
Brown, Esq., of their desire for a medical examination of 
Claimant. Carbon copies of said notice have been sent to 
Defendant Deputy Commissioner and the Defendant Claim¬ 
ant Louis M. Briscoe. A copy of said notice for medical 
examination is hereto attached marked Plaintiffs’ Exhibit 

“C” and made part hereof by this reference. 

4 10. Said Supplementary Compensation Order of 

September 9, 1953. is not in accordance with the facts 
and the law, but is arbitrary, contrary to law, and based 
incorrectly and unfairly upon conjecture, guess and specu¬ 
lation contrary to the fact known to the Defendant Deputy 
Commissioner of the amputation of Defendant Briscoe’s 
left leg on November 25, 1952. 

11. That although neither Defendant Claimant Briscoe 
nor his attorney, agent servant or employees, up to 2.10 
o’clock, P.M., September 18, 1953, had filed a copy of said 
Supplementary Compensation Order of September 9, 1953, 
with the Clerk of this Court under the provisions of 33 
U.S.C.A. 918, to require this Court upon such filing to 
enter judgment for the amount declared in default by said 
Supplementary Compensation Order, Defendant Briscoe 
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has the right under said Section 33 U.S.C.A. 918 to file a 
copy of said order and secure entry of judgment thereon, 
to the illegal and irreparable damage and injury of the 
plaintiffs unless this Court enjoins the Defendants from 
so using said illegal null and void Supplementary Compen¬ 
sation Order of September 9, 1953- 

Wherefore, Plaintiffs respectfully demand and pray 
judgment as follows: 

1. That this Court by preliminary restraining order, tem¬ 
porary injunction and permanent injunction stay, suspend 
and set aside Defendant Deputy Commissioner Britton’s 
Supplementary Compensation Order of September 9, 1953, 
as authorized by 33 U.S.C.A. 921, and restrain and enjoin 
Defendant Claimant Louis W Briscoe, his attorney, agent, 
servant and employees from filing with the Clerk of this 
Court a copy of said Supplementary Compensation Order 
of September 9, 1953, or in the alternative if Defendant 
Briscoe, or his attorney, agent, servant or employees, shall 
have filed a copy thereof with the Clerk of this Court that 
said Defendant Briscoe and his attorney, agent, servant 
and employees, be so restrained and enjoined from in any 
manner whatsoever proceeding to enforce, execute upon or 
secure satisfaction of said judgment. 

2. That plaintiffs be awarded such other and further re¬ 
lief as their case may require and to the Court may seem 
just and proper. 

Welch, Daily and Welch 
Bv J. Joseph Barse 
Charles B. DeShazo 
Charles B. DeShazo 

Attorneys for Plffs. Maloney 
Concrete Co. and U.S. Fidel¬ 
ity and Guaranty Co., Inc. 

Investment Bldg. 

H. Clay Espey 
H. Clay Espey 
Atty. for Theo. J. Earns. 
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5 District of Columbia, ss: 

Charles B. DeSliazo, being first duly sworn, according to 
law, deposed and said: that he is attorney for plaintiffs 
Maloney Concrete Co. and U. S. Fidelity and Guaranty Co. 
in the above entitled civil action for injunction that he has 
read the foregoing Complaint signed by him as attorney, 
and has personal knowledge of the allegations of fact 
therein made, and verily believes the statements of fact 
made in the foregoing Complaint to be true. 

Charles B. DeShaeo 
Charles B. DeSliazo. 


Subscribed and sworn to before me this 18th day of Sep¬ 
tember, 1953. 


Sophia Peschel 

'Notary Public, District of Columbia 

My Commission Expires: 6/30/56 


6 District of Columbia, ss: 


Theodore J. Harris, being first duly sworn according to 
law, deposed and said: that he is one of the plaintiffs in 
the above entitled civil action for injunction; that he has 
read the foregoing Complaint signed in his behalf and 
verily believes the statements of fact therein made to be 
true. 

Theodore J. Harris 
Theodore J. Harris. 


Subscribed and sworn to before me this 18th day of Sep¬ 
tember, 1953. 


Sophia Peschel 

Notary Public, District of Columbia 


My Commission Expires: 6/30/56 
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7 Filed Sept. 18, 1953 

Plaintiffs' Exhibit "A" 

UNITED STATES DEPARTMENT OF LABOR 
BUREAU OF EMPLOYEES’ COMPENSATION 
DISTRICT OF COLUMBIA COMPENSATION DISTRICT 

Case No. 21906-1 
and 

Case No. 1167-244 

In the matter of the claim for compensation under the 

District of Columbia Workmen’s Compensation Act 
Louis M. Briscoe, Claimant 


v. 

Theodore J. Harris (Case No. 21906-1), 
Uninsured Employer 

and 

Maloney Concrete Company, Inc. (Case No. 1167-244), 

Employer 

and 

United States Fidelity and Guaranty Company, Insurance 
Carrier for Maloney Concrete Company, Inc. 

Supplementary Compensation Order Declaring the 
Amount of Default 

and 

Awarding of 20 Per Cent Additional Compensation 

On December 1, 1952, a compensation order, award of 
compensation, was filed in the above-entitled case directing 
Theodore J. Harris, general employer, uninsured, and 
Maloney Concrete Company, Inc., special employer, and 
United States Fidelity and Guaranty Company, insurance 
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carrier for the special employer, to jointly and severally 
pay compensation to the claimant herein as follows: For 
temporary total disability, 162 weeks at the rate of $16.67 
per week, from October 10, 1949, to November 16, 1952, in¬ 
clusive, in the amount of $2,700.54, and to thereafter con- i 

tinue payments for temporary total disability at the rate of 
$16.67 per week, payable in biweekly installments during the 
continuance of such disability, subject to the limitations of 
the Act or until further order of the Deputy Commissioner. 

On May 10, 1953, the claimant filed an application for a I 
supplementary compensation order, declaring the amount 
of default, and for an award of additional compensation 
under the provisions of the District of Columbia 'Work¬ 
men’s Compensation Act. 

7A The general and special employers and the insur¬ 
ance carrier for the special employer having been * 

called upon to furnish evidence of payments of compensa¬ 
tion and having failed to furnish such evidence, and such 
further investigation in respect to the above-entitled claim 
having been made as is considered necessary, and no hear- i 

ing having been applied for by any interested party or con¬ 
sidered necessary by the Deputy Commissioner, the Deputy 

Commissioner makes the following 

1 

Findings of Fact 

i 

That no payments of compensation have been made by 
the general and special employers and the insurance car¬ 
rier for the special employer: that installments of compen- ^ 

sation in the amount of $3,300.66 are in default (198 weeks 
at the rate of $16.67 per week, from October 10, 1949, to 
July 26, 1953, inclusive): that the claimant is entitled to •* 

additional compensation under section 14(f) of the Act in 
the amount of $660.13 (20 per cent of $3,300.66), which 
amount shall be paid at the same time as but in addition to 
installments of compensation in default. 




13 


Upon the foregoing findings of fact, the Deputy Commis¬ 
sioner makes the following 

Declaration of Default 

The sum of $3,300.66 is hereby declared to be in default. 

Award 

That the general employer, Theodore J. Harris, and the 
special employer, Maloney Concrete Company, Inc., and the 
insurance carrier for the special employer, United States 
Fidelity and Guaranty Company, shall forthwith pay to the 
claimant herein the sum of $3,960.79, which is the sum of 
$3,300.66, the compensation in default under the compensa¬ 
tion order filed on December 1, 1952, and $660.13, the 
S amount of additional compensation found to be due 
the claimant under the provisions of section 14 (f) 
of the District of Columbia Workmen’s Compensation Act. 

A fee for legal services rendered the claimant in connec- 
nection with these claims is approved in favor of Lamar 
Brown, Esq., in the amount of $125, which fee is in addition 
to the fee of $500 approved in the compensation order filed 
on December 1,1952, and which fee is also made a lien upon 
and directed to be paid out of this award. 

Given under my hand at Washington, D. C. this ninth 
day of September, 1953. 

Theodore Britton 
Deputy Commissioner 
District of Columbia 
Compensation District 


8A Proof of Service 

I hereby certify that a copy of the foregoing compensa¬ 
tion order was sent by mail to the claimant, the employers, 
the insurance carrier for the special employer, the attorney 


I 
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for the claimant and the attorney for the general employer 
at the last known address of each as follows: 


Name 

Mr. Louis M. Briscoe 

Mr. Theodore J. Harris 

Maloney Concrete Company, 
Inc. 

U. S. Fidelity & Guaranty Co. 
Lamar Brown, Esq. 

H. C. Espey, Esq. 


Address 

110 Todd Place, X. W. 
Washington. D. C. 

S25M> 26th Street, X. W. 
Washington, D. C. 

3112 K. Street, X. W. 
Washington, D. C. 

930 Woodward Building 
Washington, D. C. 

1025 Connecticut Avenue, X.W. 
Washington, D. C. 

700 Southern Building 
Washington, D. C. 

Theodore Britton 

Deputy Commissioner 


Mailed September 9,1953. 


Plaintiffs' Exhibit "B" 

Filed September 18, 1953 

Motion for a Hearing and Reconsideration 
of Supplementary Compensation Order. 

Comes now Theodore J. Harris, alleged uninsured em¬ 
ployer, Maloney Concrete Company, Inc*., a corporation, 
alleged employer, and United States Fidelity and Guaranty 
Company, Inc., a corporation, insurance carrier for Ma¬ 
loney Concrete Company, Inc., and request a hearing in 
the matter of the Deputy Commissioner’s Order of Sep¬ 
tember 9, 1953, for the following reasons: 

1. That no hearing was had before said order was issued 
which is not in accordance with the Compensation Act. 

2. That Theodore J. Harris alleged uninsured empoyer, 
Maloney Concrete Co., Inc., alleged employer, and United 
States Fidelity and Guaranty Co., Inc., insurance carrier 
for Maloney Concrete Co., Inc*., had no notice of any hear¬ 
ing as provided by the Compensation Act. 

3. That there was no evidence nor testimony taken bv 
the Deputy Commissioner to determine that Claimant 
Louis M. Briscoe is entitled to 19S 'Weeks of temporary 

total disability and no consideration was given to 
10 the fact known to Deputy Commissioner prior to 
September 9, 1953, that Claimant Louis M. Briscoe’s 
left leg was amputated at Perry Point, Maryland, on No¬ 
vember 25, 1952, (antedating to the original award of 
December 1, 1952) and that his temporary total disability 
had ceased and become permanent partial disability limit¬ 
ing any right of his to compensation to not more than 248 
weeks’ compensation as provided by Section 8 of the Act 
(33 U.S.C.A. 90S). 

4. That even though there was no evidence nor testimony 
before Deputy Commissioner or taken by him, a finding 
was made that “No hearing • * # considered necessary by 
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the Deputy Commissioner” which is contrary to the pro¬ 
visions of the Compensation Act and as a matter of fact, 
a hearing' was and is necessary for the making of a correct 
finding by the Deputy Commissioner. 

5. That there was no medical evidence before the Deputy 
Commissioner as to Claimant’s present physical condition. 

H. Clay Espey 

H. Clay Espey, 

Attorney for Theodore J. Har¬ 
ris, Alleged Uninsured Em¬ 
ployer. 

Welch, Daily* and Welch 

By J. Joseph Barse 
Charles B. DeShazo 

Charles B. DeShazo, 

Attorneys for Maloney Con¬ 
crete Co., Inc., Alleged Em¬ 
ployer, and United States Fi¬ 
delity and Guaranty Company, 
Inc. 
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11 Plaintiffs' Exhibit "C" 

H. CLAY ESPEY 

Attorney and Counsellor at Law 
Southern Building 
Washington, D. C. 

Telephone National 2145 

September 15, 1953 

REGISTERED MAIL 
RETURN RECEIPT REQUESTED 

Mr. Lamar Brown, 

Attorney at Law, 

Room 305, 631 E Street, N. W., 

Washington, D. C. 

In Re: Louis M. Briscoe. 

Dear Sir: 

We request that you have your client, Mr. Louis M. Bris¬ 
co, report at the earliest possible time to the office of Doctor 
H. A. Wood, 1625 Massachusetts Avenue, N. W., Washing¬ 
ton, D. C., Telephone: ADams 2-5133, for the purpose of 
being examined by Dr. Wood to determine his physical 
condition with reference to the termination of his healing 
period in connection with the amputation of his leg at 
Perry Point, Maryland, on November 25, 1952, resulting 
from injuries sustained October 10, 1949. 

Very truly yours, 

H. Clay Espey 
H. Clay Espey, 

Attorney for Theodore J. Har¬ 
ris, and of Counsel for Ma- 
Loney Concrete Company and 
U. S. Fidelity and Guaranty 
Co. 
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HCE: fm 

cc Mr. Theodore Britton, 

Deputy Commissioner, 

Dist. of Col. Compensation District, 
15th and E Streets, X. W., 
Washington, D. C. 

Mr. Louis M. Briscoe, 

522 4th Street, N. E., 

Washington, D. C. 


12 Filed September IS, 1953 

Motion for Interlocutory or Temporary Injunction 

Come now the plaintiffs, by their attorneys, and move 
the Court for a interlocutory or temporary injunction stay¬ 
ing or suspending the operation of Defendant Britton’s 
Supplementary Compensation Award dated September 9, 
1953, and restraining and enjoining Defendant Louis M. 
Briscoe, his attorney, agent, servants and employees, from 
filing a copy of Defendant Britton’s Supplementary Com¬ 
pensation Award of September 9, 1953, with the Clerk of 
this Court under the provisions of 33 U.S.C.A. 91S which 
requires upon such filing the entry of a judgment for the 
amount declared in default by said Supplementary Order, 
or in the alternative, in the event a copy thereof shall have 
been filed by the Clerk of this Court, that said Defendant 
Briscoe, his attorney, agent, servants and employees be 
restrained and enjoined from in any manner whatsoever 
proceeding to enfroce, execute upon or secure satisfaction 
of the judgment entered upon such filing. 

The support of this motion is as follows: 

13 1. Plaintiffs’ verified complaint. 

2. The Supplementary Compensation Order of 
September 9, 1953, is illegal, null and void as a matter of 
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law because it denied plaintiffs procedural due process of 
a hearing and is contrary to the fact known to Defendant 
Britton that Defendant Briscoe’s temporary total disabil¬ 
ity had ceased and had become permanent partial dis¬ 
ability with fixed financial responsibility by amputation of 
Defendant Briscoe’s left leg at Perry Point, Maryland, on 
November 25, 1952, as provided by Section 33 U.S.C.A. 
90S. 

3. The Supplementary Compensation Order of Septem¬ 
ber 9,1953, with all respect for the judgment of this Court, 
is illegally based upon and illegally supported by the Com¬ 
pensation Order of December 1, 1952, issued by Defendant 
Britton in favor of Defendant Briscoe, which is the sub¬ 
ject of Civil Action 5755-52, in which the judgment adverse 
to the plaintiffs is being contested on appeal in the United 
States Court of Appeals for the District of Columbia Cir¬ 
cuit in No. 11S93, October, 1952, Term of said Court. 

4. The action of the Deputy Commissioner in issuing the 
said Supplementary Award of September 9, 1953, is arbi¬ 
trary and capricious, the Deputy Commissioner well know¬ 
ing that plaintiffs’ denial of the validity of the original 
award of December 1,1952, upon which the Supplementary 
Award is premised and based, is pending upon appeal be¬ 
fore United States Court of Appeals for the District of 
Columbia. 

5. Plaintiffs will suffer irreparable damage, injury and 
loss if said Supplementary Compensation Order of Sep¬ 
tember 9, 1953, is allowed to stand uncontested and filed 
with the Clerk of this Court so as to become a judgment 
of this Court under the terms of Section 33 U.S.C.A. 91S. 

6. Plaintiffs have no plain adequate and complete legal 
remedy. 
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7. This injunctive relief is expressly provided by the 
Compensation Act 33 U.S.C.A. 921. 

Welch, Dailey and Welch 

ByJ. Joseph Barse 
Charles B. DeShazo 
Charles B. DeShazo, 

Attorneys for Plffs. Maloney 
Concrete Co. and U. S. Fidelity 
and Guaranty Co. 

H. Clay Espey, 

H. Clay Espey, 

Attorney for Plff. Theodore J. 
Harris. 

******** 

Filed September 24, 1953 

Defendant Britton's Motion for 
Summary Judgment 

Defendant Britton, by his attorneys, moves this Honor¬ 
able Court for summary judgment in his favor upon the 
ground that it appears from the complaint and the an¬ 
nexed affidavit of Theodore Britton sworn to the 23 day 
of September, 1953 that the supplementary order com¬ 
plained of is in accordance with law, that there is no basis 
in the law for the instant proceeding, that there is no 
genuine issue as to any material fact and that defendant is 
entitled to a judgment in his favor as a matter of law. 

Leo A. Rover 
FH 

Leo A. Rover 
United States Attorney 
Attorney for Defendant Britton 


• « 

17 
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IS Filed September 24, 1953 

District of Columbia { 

City of Washington \ 

Theodore Britton being duly sworn deposes as follows: 

1. That he is one of the defendants above named and is 
the deputy commissioner in charge of the administration 
of the District of Columbia Workmen’s Compensation 
Law. 

2. That on December 1, 1952 deponent filed a compen¬ 
sation order, award of compensation, in favor of Louis M. 
Briscoe and against the plaintiffs, arising out of the said 
Briscoe’s injuries while employed by the plaintiffs Theo¬ 
dore J. Harris and Maloney Concrete Company. 

3. That plaintiffs thereupon brought a proceeding to 
set aside said order in this Court, which proceeding was 
dismissed upon the merits by judgment of this Court en¬ 
tered on May 20,1953. An appeal from said judgment has 
been taken by plaintiffs and is now pending in the United 
States Court of Appeals, District of Columbia Circuit. 

4. That plaintiffs have failed to pay any and all of the 
amounts directed to be paid to the injured employee in said 

compensation order although this Court has denied 
19 plaintiffs’ request for an interlocutory injunction in¬ 
cidental to the proceeding to set aside said award 
and although this Court has, as stated, entered judgment 
dismissing proceeding upon the merits. 

5. That on or about July 29, 1953 the injured employee 
through counsel applied to deponent for a supplementary 
order declaring the amount in default under said award 
pursuant to section 18 of the Longshoremen’s Act, 33 
L T .S.C.A. sec. 918, as applied to employment in the District 
of Columbia by the Act of May 17,1928, 45 S'tat. 600, D. C. 
Code 36-501. A copy of said application is annexed hereto 
and marked Exhibit 1 and made a part of this affidavit. 
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6. That in said application, Exhibit 1, the injured em¬ 
ployee also requested additional compensation of 20 per 
cent of the amount awarded pursuant to section 14 (f) of 
said Act, 33 U.S.C.A. sec. 914 (f). 

7. That deponent thereupon on August 4, 1953 sent a 
copy of the application to plaintiffs and notified them that 
unless proof of compliance with said order was exhibited 
as required by section 14(1) of the law, 33 U.S.C.A. sec. 
914 (1), it would be assumed that there was no compliance 
and that action accordingly would be taken upon the ap¬ 
plication. A copy of said notice is annexed hereto and 
marked Exhibit 2 and made a part of this affidavit. 

S. That no response was made by paintiffs to said appli¬ 
cation and notice aforesaid and accordingly on September 
9, 1953 deponent filed a supplementary order declaring the 
amount of the default pursuant to section IS of the Com¬ 
pensation Act, as aforesaid, and adding 20 per cent thereto 
by reason of plaintiffs’ default, pursuant to the provisions 
of section 14 (f), 33 U.S.C.A. sec. 914 (f) that a copy of 
said supplementary order was sent to plaintiffs. 

9. That no application for modification of the original 
award of December 1, 1952 has been filed. 

Theodore Britton 
Theodore Britton 

Sworn to before me this day 
of September, 1953 

Theodore J. King 
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Exhibit 1 

Filed September 24, 1953 

LAMAR BROWN 
Attorney at Law 
Suite 305 

BANK OF COMMERCE AND SAVINGS BUILDING 

631 E. Street, N. W. 

Washington 4, D. C. 

Julv 29, 1953 

Theodore Britton, Esq., Deputy Commissioner 
D. C. Workmen’s Compensation Act 
Washington 25, D. C. 

Dear Mr. Britton: 

Louis M. Briscoe vs. Theodore J. Harris, 
et al, your file nos. 21906-1 and 1167-244 

To my knowledge, no payments have been made to claim¬ 
ant under the award signed by you on December 1, 1952, in 
the above matter. 

This is to request that you make a supplementary order, 
declaring the amount of the default, as provided in Sec. IS, 
Longshoremen’s and Harbor Workers’ Compensation Act. 
This also requests that there be added to the unpaid com¬ 
pensation an amount equal to 20 per cent thereof, as pro¬ 
vided in Sec. 14 (f) of the aforesaid act. 

Due to claimant’s necessitous circumstances, vour earlv 
action in this matter will be greatly appreciated. 

Sincerely vours, 

MM 7 

/s/ Lamar Brown 
Lamar Brown, 

Attorney for Claimant 


LB/jb 
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Exhibit 2 


Filed September 24, 1953 

21906-1—1167-244 


August 4, 1953 

Mr. Theodore J. Harris 
S25 1 /-2-26th Street, N. W. 

Washington, D. C. 

Maloney Concrete Company, Inc. 

3112 K *Street, N. W. 

Washington, D. C. 

United States Fidelity and Guaranty Company 
930 Woodward Building 
Washington, D. C. 

Re: Louis M. Briscoe vs. Theodore J. Harris 
and Maloney Concrete Company, Inc. 

Gentlemen: 

Notice is hereby given of the filing bv the claimant in the 
above-entitled case of an application for a supplementary 
compensation order under the provisions of section IS of 
the District of Columbia Workmen's Compensation Act, 
declaring the amount of award in default, and for an award 
of additional compensation under the provisions of section 
14 (f) of the said Act on the allegation that no compensa¬ 
tion has been paid in accordance with the directions con¬ 
tained in the compensation order, award of compensation, 
which was filed on December 1, 1952. A copy of the said 
application is enclosed herewith. 

Pursuant to section 14 (1) of the District of Columbia 
Workmen’s Compensation Act, you are requested to sub¬ 
mit to this office for inspection any evidence of payment of 
compensation made in this case. L T nless such proof is sub¬ 
mitted on or before August 14, 1953, it will be concluded 
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that nothing has been paid as compensation and accord¬ 
ingly action will be taken upon the application. 

Very truly yours, 

Theodore Britton 
Deputy Commissioner 


cc: Mr. Louis M. Briscoe 
Lamar Brown, Esq. 

TB: hem 


22 Filed September 24, 1953 

Notice 

Please take notice that the points to be submitted in sup¬ 
port of the motion for summary judgment and authorities 
intended to be used are attached hereto. The rules of the 
above court require that if you oppose the granting of the 
above motion, you, or your counsel, shall within five days 
from the date of service of a copy of this motion upon you, 
or such further time as the court may grant, or as the 
parties to this suit may agree, file in reply with the Clerk 
of said court a statement of the points and authorities upon 
which you rely and serve a copy thereof on counsel for 
defendants. 

Leo A. Rover 
Leo A. Rover 
United States Attorney 

Attorney for Defendant 
Britton 
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23 Filed September 24, 1953 

Order Denying Plaintiffs' Application for Interlocutory or 
Temporary Injunction and Granting Defendants' Motion 
for Summary Judgment 

Plaintiffs, having- applied under Section 21 (b) of the 
Longshoremen’s and Harbors’ Compensation Act as made 
applicable to the District of Columbia by the Act of May 
17, 1928 for an interlocutory or temporary injunction stay¬ 
ing the payment of workmen’s compensation found in de¬ 
fault by Defendant Britton, in a compensation order dated 
September 9, 1953 and defendants having filed motions for 
summary judgment, and the court having heard and con¬ 
sidered said application and motions, it is this 24th day of 
September, 1953, 

Ordered, That plaintiff’s application for interlocutory 
injunction or stay be, and the same is, denied; and that de¬ 
fendants’ motions for summary judgment be, and the same 
hereby are, granted, and that the said cause is dismissed. 

J. Dickinson Letts 

J. 

No objection as to form: 

H. Clay Espey 
J. Joseph Barse 
Attorneys for Plaintiffs 

*-*•#•#•**♦ 

24 Filed October 23, 1953 

Notice of Appeal 

Notice is hereby given this 23rd day of October, 1953, 
that Theodore J. Harris, Maloney Concrete Company, Inc., 
a corporation, and United States Fidelity & Guaranty Co., 
a corporation, plaintiffs, hereby appeal to the United 
States Court of Appeals for the District of Columbia from 
the Order Denying Plaintiffs’ Application for Interlocu¬ 
tory or Temporary Injunction and Granting Defendants’ 


Motion for Summary Judgment, entered on the 24th day 
of September, 1953, in favor of defendants against said 
plaintiffs, Theodore J. Harris, Maloney Concrete Company, 
Inc., a corp. and United States Fidelity & Guaranty Co., a 
corporation. 

Welch, Daily & Welch 
B y: J. Joseph Barse 
Investment Bldg., Attorneys 
for Plaintiffs Maloyiey Con¬ 
crete Company, Inc., and 
United States Fidelity n 
Guaranty Co. 

H. Clay Espey, 

H. Clay Espey, 

Southern Bldg. Attorney for 
25 Plaintiff Theodore J. Harris 

Leo A. Royer, 

U. S. Attorney, 

U. S. District Court for the D. of C., 

Ward E. Boote, 

Asst. Solicitor, 

U. S. Department of Labor, 

Washington, D. C., 

Attorneys for defendant Britton 

Lamar Brown, Esq., 

631 E. St., N. W., 

Washington, D. C., 

Attorney for defendant Briscoe 
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United States Court of Appeals 

Foe the Distbict of Columbia Circuit 

No. 11,996 

THEODORE J. HARRIS, MALONEY CONCRETE 
COMPANY, INC., a corporation, UNITED STATES 
FIDELITY & GUARANTY CO., a corporation. 
Appellants, 

v. 

LOUIS M. BRISCOE, Appellee. 

No. 12,032 

THEODORE J. HARRIS, MALONEY CONCRETE 
COMPANY, INC., a corporation, UNITED STATES 
FIDELITY & GUARANTY CO., ; a corporation, 
Appellants, 

v. 

THEODORE J. BRITTON, Deputy Commissioner, District 
of Columbia Compensation District, Bureau of Em¬ 
ployees’ Compensation, United States Department of 
Labor, LOUIS M. BRISCOE, Appellees. 

Appeals From the United States District Court for the 
District of Columbia 

_ 1 

H. Mason Welch, 

John R. Daily, 

J. Harry Welch, 

J. Joseph Barse, 

Charles B. DeShazo, 
Attorneys for Appellants 
Maloney Concrete Co., Inc. 
and United States Fidelity 
and Guaranty Company, Inc. 

H. Clay Esfey, 

Attorney for Appellant 
Theodore J. Harris. 


Puss or Btson S. Adams. Washxxctow. D. C. 
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STATEMENT OF QUESTIONS PRESENTED 

1. May a Deputy Compensation Commissioner ignore 
controlling facts in his own file and issue a Supplementary 
Compensation Order contrary to such facts? 

2. May the District Court, in ordering summary judg¬ 
ment for the Deputy Commissioner and the claimant em¬ 
ployee upholding a Supplementary Compensation Order, 
ignore the undenied allegation, contained in the employer’s 
complaint to enjoin the award, that the award is contrary 
to facts known to the Deputy Commissioner prior to his 
issuing the award ? 

3. May the Deputy Commissioner circumvent a pending 
decision of this Court concerning the validity of an original 
compensation order by issuing a Supplementary Compen¬ 
sation Order to be used as the basis for a formal judgment, 
capable of execution, against the employer under Section 
18 of the Compensation Act? 

4. Does not the procedure suggested in the next preceding 
question amount to a taking of an employer’s property 
without due process of law? 

5. When an employer takes an appeal from a judgment 
entered under Section 18 of the Act, is he not entitled to 
post a supersedeas bond to stay execution on the judgment 
pending appeal? 
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Argument 


I. The District Court Erred in Case Xo. 4352-33, 
Xo. 12032 Here, in Finding That There Was Xo 
Genuine Issue as to Any Material Fact and in 
Granting Appellees’ Motions for Summary 
Judgment, and in Dismissing Appellants’ Com¬ 
plaint for Injunction. 

II. The Court Erred in Miscellaneous Case Xo. 
19-53, Xo. 11996 Here, in Entering Judgment 
Against Appellants in Favor of Appellee Bris¬ 
coe . 
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III. The Court Erred in Refusing to Fix the Amount 
of a Supersedeas Bond Which Was Tendered by 
Appellants and in Refusing to Allow Appellants 

to Post a Supersedeas Bond. 13 

IV. The Longshoremen’s and Harbor Workers’ Com¬ 
pensation Act Does Xot Contemplate the Entry 
of Supplementary Awards and Judgments 
Thereon When the Original Award Is Being 
Contested, as Such Supplementary Proceedings 
Would Render the Original Appeal Nugatory by 
Indirect Action and Subject the Employer and 
His Insurance Carrier to a Multiplicity of Suits 
to Protect Their Rights Against Such Supple¬ 


mentary Awards and Judgments. 18 

Conclusion . 22 
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IN THE 


United States Court of Appeals 

Foe the District of Columbia Circuit 


No. 11996 

THEODORE J. HARRIS, MALONEY CONCRETE 
COMPANY, INC., a corporation, UNITED STATES 
FIDELITY & GUARANTY COMPANY, a corpora¬ 
tion, Appellants, 

v. 

LOUIS M. BRISCOE, Appellee. 


No. 12,032 

THEODORE J. HARRIS, MALONEY CONCRETE 
COMPANY, INC., a corporation, UNITED STATES 
FIDELITY & GUARANTY COMPANY, a corpora¬ 
tion, Appellants, 

v. 

THEODORE BRITTON, Deputy Commissioner, District 
of Columbia Compensation District, Bureau of Em¬ 
ployees ’ Compensation, and LOUIS M. BRISCOE, 
Appellees. 


Appeals From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

Case No. 12032 is an appeal by the plaintiffs in District 
Court Case No. 4352-53, which case was a suit filed by 
appellants to enjoin enforcement of a supplementary com¬ 
pensation award. The District Court, on motion of appel- 
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lees, entered summary judgment against appellants and 
dismissed the complaint. 

No. 11996 was Case No. Misc. 19-53 in the District 
Court and was a proceeding instituted by appellee Briscoe 
against appellants under Section IS of the Longshoremen’s 
and Harbor 'Workmen's Compensation Act (33 U.S.C. 91S) 
as made applicable to the District of Columbia (Title 
36-501, D. C. Code, 1951 ed.) to secure a judgment against 
appellants based upon the Supplementary Award which 
was the subject matter of Case No. 12032. 

This Court has jurisdiction under Title 33 U.S.C., Sec¬ 
tions 91S and 921 and Title 2S, U.S.C. 1291. 

STATEMENT OF THE CASE 

On July 29,1953, Louis M. Briscoe, through his attorney, 
\\ v rote to Theodore Britton, Deputy Commissioner, request¬ 
ing a “Supplementary Order,” declaring compensation 
previously awarded to be in default (JA 23). On August 
4,1953, Britton mailed notification of Briscoe’s application 
to the appellants, requesting appellants to submit for 
inspection any evidence of payment of compensation 
(JA 24). 

On September 9,1953, Britton entered a “Supplementary 
Compensation Order Declaring the Amount of Default and 
Awarding of Twenty Per Cent Additional Compensation.” 
Said supplementary compensation order provided that 
Briscoe was entitled to payments of compensation for 
temporary total disability from October 10, 1949, to July 
26, 1953, in the amount of $3300.66, plus an additional 
amount under 33 USC 914 (f) of $660.13, being twenty 
per centum of $3300.66 (JA 11). 

Appellants thereupon filed in the United States District 
Court for the District of Columbia a Complaint for Injunc¬ 
tion Against Supplementary Compensation Order (JA 5), 
alleging inter alia that Britton had knowledge prior to 
September 9, 1953, that Briscoe had had his left leg 
amputated on November 25, 1952, and that therefore the 
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award of temporary total disability was illegal and con¬ 
trary to the provisions of 33 USC 908, in that permanent 
partial disability was the only award which Britton legally 
could have made in view of his knowledge of said amputa¬ 
tion (JA 7). 

Defendants (Appellees) filed motions for summary judg¬ 
ment supported by affidavits and points and authorities, 
which motions were on September 24, 1953, granted and 
appellants’ action dismissed (JA 26). At the same time 
the District Court denied appellants’ application for an 
interlocutory injunction (JA 26). 

The affidavit of Theodore Britton attached to his motion 
for summary judgment did not deny or even refer to 
appellants’ allegation in their complaint that Britton had 
knowledge of the amputation (JA 21). The only reference 
to this allegation appears in the points and authorities 
attached to Britton’s motion for summary judgment in 
the following language: “Plaintiffs also apparently are 
of the opinion that because the injured employee’s condi¬ 
tion may have changed from temporary total, as found in 
the original award which is being appealed, to some other 
condition of which there is no official record or cognizance, 
they may withhold all compensation until the alleged new 
condition is determined.” 

Subsequent to the action of the District Court granting 
summary judgment Appellee Briscoe filed in Miscellaneous 
Case No. 19-53 (pursuant to 33 USC 918) a certified copy 
of the Supplementary Compensation Order, and on October 
27, 1953, the District Court entered judgment in said case 
against appellants in the sum of $3,960.79 (JA 2). 

Appellants filed in said District Court action a motion 
to set supersedeas bond, tendering said bond formally in 
the motion. After argument the District Court denied 
appellants’ motion, refused to fix an amount for super¬ 
sedeas, and refused to allow such a bond to be posted. 
(JA 2). 
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These cases arose out of an original compensation order 
in favor of Briscoe against appellants, dated December 1, 
1952, which order has been attacked by appellants and its 
validity questioned in Case No. 11893, now pending before 
this Honorable Court. 

No compensation having been paid by appellants to 
appellee Briscoe because of the pendency of the appeal in 
Case No. 11S93, Briscoe applied to the Deputy Commis¬ 
sioner for an award of supplementary compensation which 
request resulted in the proceedings outlined herein. 

STATUTES INVOLVED 

The following Sections of the Longshoremen’s and 
Harbor Workers’ Compensation Act (33 U.S.C. 901 et seq.) 
as made applicable to the District of Columbia (Title 
36-501, D. C. Code) are involved herein: 

Section 14(f): 

“If any compensation, payable under the terms of 
an award, is not paid within ten days after it becomes 
due, there shall be added to such unpaid compensation 
an amount equal to 20 per centum thereof, which shall 
be paid at. the same time as, but in addition to, such 
compensation, unless review of the compensation order 
making such award is had as provided in section 21 
and an interlocutory injunction staying payments is 
allowed bv the court as provided therein.” (33 U.S.C. 
914(f)). * 

Section 18 — 

“In case of default by the employer in the payment 
of compensation due under any award of compensation 
for a period of thirty days after the compensation is 
due and payable, the person to whom such compensa¬ 
tion is payable may, within one year after such default, 
make application to the deputy commissioner making 
the compensation order for a supplementary order 
declaring the amount of the default. After investiga¬ 
tion, notice, and hearing, as provided in Section 19, the 
deputy commissioner shall make a supplementary 
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order, declaring the amount of the default, which shall 
be filed in the same manner as the compensation order. 
In case the payment in default is an installment of 
the award, the deputy commissioner may, in his dis¬ 
cretion, declare the whole of the award as the amount 
in default. The applicant may file a certified copy of 
such supplementary order with the clerk of the Federal 
district court for the judicial district in which the 
employer has his principal place of business or main¬ 
tains an office, or for the judicial district in which the 
injury occurred. In case such principal place of 
business or office or place where the injury occurred 
is in the District of Columbia, a copy of such supple¬ 
mentary order mav be filed with the clerk of the 
* * 

Supreme Court of the District of Columbia. Such 
supplementary order of the deputy commissioner shall 
be final, and the court shall upon the filing of the 
copy enter judgment for the amount declared in de¬ 
fault by the supplementary order if such supplemen¬ 
tary order is in accordance with law. Review of the 
judgment so entered may be had as in civil suits for 
damages at common law. Final proceedings to execute 
the judgment may be had by writ of execution in the 
form used by the court in suits at common law in 
actions of assumpsit. No fee shall be required for 
filing the supplementary order nor for entry of judg¬ 
ment thereon, and the applicant shall not be liable 
for costs in a proceeding for review of the judgment 
unless the court shall otherwise direct. The court 
shall modify such judgment to conform to any later 
compensation order upon presentation of a certified 
copy thereof to the court/* (33 U.S.C. 918). 

Section 21:— 

“(a). A compensation order shall become effective 
when filed in the office of the deputy commissioner as 
provided in section 19, and, unless proceedings for the 
suspension or setting aside of such order are instituted 
as provided in subdivision (b) of this section, shall 
become final at the expiration of the thirtieth day 
thereafter. 
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“(b). If not in accordance with law, a compensation 
order may be suspended or set aside, in whole or in 
part, through injunction proceedings, mandatory or 
otherwise, brought by any party in interest against 
the deputy commissioner making the order, and insti¬ 
tuted in the Federal district court for the judicial 
district in which the injury occurred (or in the 
Supreme Court of the District of Columbia if the 
injury occurred in the District). The orders, writs, 
and processes of the court in such proceedings may 
run, be served, and be returnable anywhere in the 
United States. The payment of the amounts required 
by an award shall not be stayed pending final decision 
in any such proceeding unless upon application for an 
interlocutory injunction the court, on hearing, after 
not less than three days’ notice to the parties in interest 
and the deputy commissioner, allows the stay of such 
payments, in whole or in part, where irreparable 
damage would otherwise ensue to the employer. The 
order of the court allowing any such stay shall contain 
a specific finding, based upon evidence submitted to 
the court and identified by reference thereto, that 
such irreparable damage would result to the employer, 
and specifying the nature of the damage. 

“(c). If any employer or his officers or agents 
fails to comply with a compensation order making an 
award, that has become final, any beneficiary of such 
award or the deputy commissioner making the order, 
may apply for the enforcement of the order of the 
Federal district court for the judicial district in which 
the injury occurred (or to the Supreme Court of the 
District of Columbia if the injury occurred in the 
District). If the court determines that the order was 
made and served in accordance with law, and that 
such employer or his officers or agents have failed to 
comply therewith, the court shall enforce obedience 
to the order by writ of injunction or by other proper 
process, mandatory or otherwise, to enjoin upon such 
person and his officers and agents compliance with the 
order. 

“(d). Proceedings for suspending, setting aside, or 
enforcing a compensation order, whether rejecting a 
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claim or making an award, shall not be instituted 
otherwise than as provided in this section and section 
18.” (33 U.S.C. 921). 

STATEMENT OF POINTS 

1. The District Court erred in Case No. 4352-53, No. 
12,032, here, in finding that there was no genuine issue as 
to any material fact and in granting defendants’ motions 
for summary judgment, and in dismissing appellants’ com¬ 
plaint for injunction. 

2. The Court erred in Miscellaneous Case No. 19-53, No. 
11996 here, in entering judgment against appellants in 
favor of Appellee Briscoe. 

3. The Court erred in refusing to fix the amount of a 
supersedeas bond which was tendered by appellants, and 
in refusing to allow appellants to post a supersedeas bond. 

4. The Longshoremen’s and Harbor Workers’ Compen¬ 
sation Act (33 USC 901 et seq.) as made applicable to 
the District of Columbia (Title 36-501, D. C. Code) does 
not contemplate the entry of supplementary awards and 
judgments thereon when the original award is being con¬ 
tested, as such supplementary proceedings would render 
the original appeal nugatory by indirect action and subject 
the employer and his insurance carrier to a multiplicity of 
suits to protect their rights against such supplementary 
awards and judgments. 

SUMMARY OF ARGUMENT 

1. Appellants filed a verified complaint for an injunction 
against a Supplementary Compensation Order made by 
Appellee Britton in favor of Appellee Briscoe, alleging, 
inter alia, that Britton had official knowledge of facts at 
the time he entered the award, that were in direct conflict 
with the award. Appellees filed a motion for summary 
judgment, with affidavits, before answering the complaint, 
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which affidavits did not admit, deny, or recognize such 
allegation. The District Court, in the light of the issue 
of fact thus created, erroneously granted the motion for 
summary judgment and dismissed the complaint. 

2. The judgment of the District Court in Misc. 19-53 
(11996 herein) entered in favor of Briscoe against Appel¬ 
lants under Section IS of the Act, was erroneous in that 
it was based upon the prior erroneous action of the Court 
in granting summary judgment and dismissing the com¬ 
plaint in Civil Action No. 4352-53 (12032 herein). 

3. Section IS provides for a review of the judgment 
provided for therein “as in civil suits for damages at 
common law”. Relying upon their common law right to 
supersede a judgment pending appeal, appellants moved 
to have set the amount of the supersedeas bond tendered 
therewith. The District Court erroneously denied Appel¬ 
lants’ motion, refused to set the amount of the bond, and 
refused to allow the posting of same. 

4. The Longshoremen’s and Harbor Workers’ Compen¬ 
sation Act does not provide for payments of compensation 
to be made by an employer while he is contesting the 
validity of the award. Congress intended only, that should 
the award be affirmed upon appeal, there should then be 
paid accrued compensation plus a penalty. 

Section 18 of the Act, as herein invoked by the employee, 
and applied by the Deputy Commissioner, was intended 
to be applied only in case of a default in payment of a 
“final” award—which the original award in the instant case 
was not. It was never intended to be used as a method of 
coercing an employer to pay an award which he is properly 
contesting. Nor is it to be used to thwart the processes 
of this court by attaching the only “subject-matter” of 
any compensation case—the amount of money called for 
by the award—before the validity and legality of the award 
have been passed upon by this court 
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ARGUMENT 

I. The District Court Erred in Case No. 4352-53. No. 12,032 
Here, in Finding That There Was No Genuine Issue as to 
Any Material Fact and in Granting Appellees' Motions 
for Summary Judgment, and in Dismissing Appellants' 
Complaint for Injunction. 

It is well established that summary judgment may only 
be granted when there is no genuine issue as to any 
material fact. 

Dewey v. Clark, S6 U.S. App. D.C. 137, ISO P. 2d 766. 

Rule 56, FRCP. 

The verified complaint filed by appellants alleged that 
appellee Britton on September 9, 1953, the date of the 
Supplementary Compensation Order, failed and neglected 
to take note of and give effect to the fact well known to 
him that Briscoe had had his left leg amputated on Novem¬ 
ber 25, 1952, as a result of which Briscoe’s alleged “tem¬ 
porary total disability” should have terminated and per¬ 
manent partial disability commenced, if Briscoe was 
entitled to any award in Case No. 11893 in this Court. The 
complaint further alleged that despite Britton’s knowledge 
that the temporary total disability should have been ter¬ 
minated and that only permanent partial disability could 
have been awarded, he nevertheless awarded temporary 
total disability up to and including July 26, 1953, which 
was approximately eight months after he had knowledge 
of the amputation (JA 7). 

Similar allegations were made by appellants in their 
motion for interlocutory or temporary injunction (JA 18). 

Appellees filed no answer to the complaint, but instead 
filed motions for summary judgment (JA 20), with points 
and authorities. 

There was an affidavit by Theodore Britton attached to 
the motion for summary judgment, but said affidavit did 
not refer to appellants’ allegation of fact as above stated 
(JA 21). 
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The only reference ever made by appellees to appellants’ 
allegations is found in the points and authorities above 
referred to wherein appellees state “Plaintiffs also appar¬ 
ently are of the opinion that because the injured employee’s 
condition may have changed from temporary total, as 
found in the original award which is being appealed, to 
some other condition of ivhicli there is no official record or 
cognizance , they may withhold all compensation until the 
alleged condition is determined.” (Italics supplied.) 

Even were such a statement contained in an affidavit, 
as it properly should have been, there still would have been 
a genuine issue of material fact, in that appellants were 
contending that Britton had knowledge of the change in 
condition while appellees were denying same. 

Had the District Court allowed appellants a hearing on 
the merits, they expected to prove and were able to prove 
that the official tile of this case in Appellee Britton’s office 
showed that on December 3, 1952, Britton was advised 
by Briscoe’s attorney of record that Briscoe’s left leg 
had been amputated on November 25, 1952. Appellants 
further were able to prove that the said file contained a 
medical report dated in January, 1953, reciting that an 
amputation had been performed on Briscoe on November 
25, 1952, and that as of the date of said medical report the 
wound was completely healed. 

^Vhen Appellee Britton notified appellants that an appli¬ 
cation had been made for a supplementary compensation 
order, he only advised them to submit for inspection any 
evidence of payment of compensation, and stated that 
unless proof of payment was submitted on or before 
August 14, 1953, it would be concluded that nothing had 
been paid as compensation and action would be taken 
accordingly (JA 24). 

The Supplementary Compensation Order provides 
(JA 12): 

“The general and special employers and the insur¬ 
ance carrier for the special employer having been 
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called upon to furnish evidence of payments of com¬ 
pensation and having failed to furnish such evidence, 
and such further investigation in respect to the above- 
entitled claim having been made as is considered neces¬ 
sary, and no hearing having been applied for by any 
interested party or considered necessary by the 
Deputy Commissioner, ...” 

Appellants were not advised or ordered to do anything 
except submit proof of payment of compensation. 

It is not clear from the record what “further investiga¬ 
tion” was made by Britton, but is obvious that in awarding 
temporary total disability up to and including July 26, 
1953, he did not even make an investigation of his own file. 

Section IS of the Act (33 USC 91S) requires an investi¬ 
gation prior to the issuance of a supplemental award. The 
position of appellees in the District Court, in effect, was 
that the entire burden of bringing additional facts before 
the Deputy Commissioner falls upon those who expect to 
rely upon such additional facts, and, that in this case, 
before appellants could complain that the Deputy Commis¬ 
sioner was in error in finding temporary total disability, 
rather than permanent partial disability, they must first 
show' that they formally advised him of that information 
which was already of record in his official file. 

Appellants submit that is absurd to contend that that 
which the Deputy Commissioner knew to be a fact could 
be ignored by him solely because appellants did not advise 
him that it w'as a fact. It is elemental justice, or right 
reasoning, that Appellee Britton was legally obligated to 
take notice, in acting officially, of facts shown by his official 
file, but in continuing the award for temporary total dis¬ 
ability, it is obvious that he ignored such facts. 

Section 22 of the Act (33 USC 922) provides that the 
Deputy Commissioner “upon his own initiative” may 
review and amend a compensation order on the ground of 
change in conditions. One of the principal allegations of 
appellants’ complaint in the District Court was that Britton 
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arbitrarily and capriciously continued an award on the 
basis of one condition when he knew as a fact that there 
had been a change in condition. Such action is in direct 
conflict with Section 22. 

Appellants submit that Appellee Britton’s failure and 
neglect to give “upon his own initiative” appellants the 
benefit of the known change in Briscoe’s condition is 
another clear indication of his bias for Briscoe and against 
appellants which is one of the issues charged and argued 
by appellants in Civil Action No. 5755-52, No. 11893 here. 

The basic theory of workmen’s compensation is the 
elimination of technicalities and the doing of substantial 
justice according to the true merits of a case and to 
guarantee moderate compensation in proper cases. Ap¬ 
pellees in their actions ignored this basic principle of 
justice to appellants, and by their actions contend that 
they have no duty to do justice to appellants, except when 
they apply for it. 

Appellants raised a genuine issue of fact when they 
alleged that Appellee Britton “failed and neglected to take 
note of and give effect to the fact, w*ell known to him prior 
to September 9, 1953, on, to-wit, December 3, 1952, that 
Claimant Louis M. Briscoe had had his left leg amputated 
at Perry Point, Maryland, on November 25, 1952” which 
Appellee Britton has not denied. This fact duty bound 
Appellee Britton to make an award different from his 
Supplementary Compensation Award of September 9, 
1953. It follows that the District Court erred in Case No. 
4352-53, No. 12,032 here, in finding that there was no 
genuine issue as to any material fact, as it necessarily had 
to do under Federal Civil Rule 56 in order to render 
summary judgment, and consequently in granting appel¬ 
lees’ motion for summary judgment and in dismissing 
appellants’ complaint for injunction. 
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II. The Court Erred in Miscellaneous Case No. 19-53. No. 11996 

Here, in Entering Judgment Against Appellants in Favor 
of Appellee Briscoe. 

Due to procedures established for review of compensa¬ 
tion cases, it was necessary for appellants to file a complaint 
for an injunction to contest the validity of the Supplemen¬ 
tary Award. This matter was heard by Judge Letts. 

Appellee Briscoe thereafter filed a certified copy of the 
award, as provided by 33 U.S.C. 918, along with an Order 
for Judgment (JA 2), which became District Court Case, 
Misc. Xo. 19-53. The order was presented to Judge Pine 
at a time when an appeal had been noted from Judge 
Letts’ ruling. 

Section 18 of the Act provides that the court shall 
“ enter judgment for the amount declared in default by 
the supplementary order if such supplementary order is 
in accordance with law.” 

The supplementary order had been determined by Judge 
Letts to be “in accordance with law”, and Judge Pine 
thereupon carried out the dictates of the Act by entering 
judgment “for the amount declared in default.” 

Appellants, in contesting the validity of the Supple¬ 
mentary Order and the action of the District Court with 
respect thereto, necessarily contest also the judgment re¬ 
sulting from said Order, on the ground that if the Order 
is not in accordance with law, the judgment is erroneous. 

III. The Court Erred in Refusing to Fix the Amount of a Super¬ 
sedeas Bond Which Was Tendered by Appellants, and in 
Refusing to Allow Appellants to Post a Supersedeas Bond. 

In District Court Case, Misc. Xo. 19-53, appellants filed 
a Motion to Set Amount of Supersedeas Bond, tendering 
such bond in an amount to be fixed by the Court. 

Said motion was denied (JA 2) and appellants immedi- 
atelv docketed the case in this Court and filed herein a 

w 

motion for Stay of Execution on Judgment and for a 
Supersedeas Bond. 
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After oral argument this Court, on November 6, 1953, 
ordered a stay of execution on the judgment of the District 
Court, pending further action by this Court upon the 
motion (JA 3). 

Appellants submit that it was error for the District 
Court to refuse to allow a supersedeas to be posted. 

The argument of appellees was the same in the District 
Court as it was in this Court in opposition to appellants’ 
motion herein. Briefly, they argue that since Section 21(b) 
of the Act provides for a stay of payments under an 
original award only upon the issuance of an injunction it 
would be a distortion of the Act to allow a supersedeas 
under Section 18, with a resulting stay of execution on 
the judgment therein provided for. 

Section 21(b) prescribes the necessary procedure to 
have a compensation order declared erroneous. It deals 
with an order for compensation that has become “effective” 
as distinguished from “final” (See Sec. 21 (a)). By 
Section 21(c) an order for compensation may not be 
enforced until it becomes “final”, at the termination of the 
proceedings to have it set aside. 

Section 18 provides means whereby a supplementary 
compensation order may be reduced to a formal judgment 
upon which execution may be had as in “suits at common 
law in actions of assumpsit.” 

The two sections are therefore concerned with entirely 
different matters, completely independent of each other, 
as was recognized by Congress when Sec. 21(d) was 
enacted, providing: 

“Proceedings for suspending, setting aside, or en¬ 
forcing a compensation order, whether rejecting a 
claim or making an award, shall not be instituted 
otherwise than as provided in this section and sec¬ 
tion 18.” 

Section 21(d), by its language, thus recognizes two dis¬ 
tinct procedures. 





Section 18 provides that “Review of the judgment so 
entered may be had as in civil suits for damages at common 
law.” In the light of Section 21(d), because of the differ¬ 
ence in quality between an “ effective” compensation order 
and a common law “judgment”, and because of the differ¬ 
ent remedies provided and language used in Sections 18 
and 21, appellants submit that Sec. 18 cannot be limited 
or qualified by Sec. 21. 

The wording of Sec. 18 that “Review of the judgment 
may be had as in civil suits for damages at common law”> 
certainly is not ambiguous. It can not reasonably be 
interpreted to mean anything other than that an appellant 
should have all of the rights inherent in a common law 
appeal. To hold otherwise would be a clear distortion of 
plain language. 

At common law a writ of error itself, without any 
security, operated as a supersedeas. Omaha Hotel Co. v. 
Mountse, 107 U. S. 378, 27 L. ed. 609. 

Because of the abuses which resulted from this rule, 
statutes were enacted by Congress requiring the posting 
of security to obtain a supersedeas. 

Subsequently, the Supreme Court, in Goddard v. Ordway, 
94 U.S. 672, 24 L. ed. 237, held that a supersedeas is not 
obtained by virtue of any process issued by the Court, 
but follows as a matter of law from a compliance by the 
appellant with the provisions of the Act of Congress in 
that behalf. 

■ And it was held in McCourt v. Singers 7 Bigger, 150 F. 
102, 80 C.C.A. 56, that a supersedeas is a matter of right 
and its allowance does not rest in the discretion of Court 
or Judge but the only function of the Judge is to determine 
whether security proffered for damages and costs is good 
and sufficient under the Statute. 

This Court in Nuckles v. Nuckles, 38 App. D.C. 441, held: 

“It has been heretofore decided that one appealing 
from a similar order is entitled, as in other cases, to 
give a supersedeas bond. (Citing case.) It was there 
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said that to permit the order to be enforced—under 
which the subject matter of the litigation might be 
removed beyond the jurisdiction—‘would render futile 
the appeal taken. Such a situation cannot, of course, 
be permitted. The parties to the appeal are entitled to 
have a status quo maintained during its pendency.’.. 

The Statute referred to in McCourt v. Singers’ Bigger, 
supra, has now been incorporated in the Federal Rules of 
Civil Procedure, as Rules 62 and 73. Rule 62(d) provides 
that where ail appeal is taken, the appellant by giving a 
supersedeas bond may obtain a stay subject to certain 
exceptions not herein relevant. 

Rule 73d provides that whenever an appellant entitled 
thereto desires a stay of an appeal he may present to the 
Court for its approval a supersedeas bond. 

Moore’s Federal Practice, 1st edition, page 3299, Sec. 
62.04, discussing Rule 62d says: 

“Subdivision (d) is a modification of 28 U.S.C. 
Section 874 (on supersedeas). By doing all the acts 
necessary to perfect an appeal and by giving a proper 
supersedeas bond an appellant may obtain a stay as 
of right, * * *” 

Appellants submit that from the foregoing it must be 
held that Congress, in enacting Section IS in its present 
language, must have contemplated the posting of a super¬ 
sedeas bond to stay execution on the judgment therein 
provided for, otherwise it would not have used such broad 
language, which language has such well defined and estab¬ 
lished meaning. 

Rule 81(a) (6) Fed. Rules of Civil Procedure provides: 

I 

“These rules apply to proceedings for enforcement 
or review of compensation orders under the Long¬ 
shoremen’s and Harbor Workers’ Compensation 
Act . . . , as amended, USC, Title 33, Sec. 918, 921, 
except to the extent that matters of procedure are 
provided for in that Act.” 
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Eule 81(a) (6) as originally enacted provided: 

“These rules do not apply ... to proceedings for 
review of Compensation Orders under the Longshore¬ 
men’s & Harbor Workers’ Compensation Act. .. USC, 
Title 33, par. 921.” 

The posting of a supersedeas with the attendant stay 
of execution is not a matter of procedure but a matter of 
right. The matters of procedure referred to in Eule 
81(a)(6) as amended are matters having to do with the 
formal institution of proceedings to enforce or set aside 
an order of the Deputy Commissioner. Such procedures 
cannot and do not affect the common law right of appel¬ 
lants, later made the subject of Federal legislation, to 
obtain a stay of execution upon appeal by the posting of 
a proper supersedeas. 

The fact that Eule 81(a)(6) was completely reversed 
from its original form under which the rules specifically 
did not apply to proceedings for review of Compensation 
Orders to its present form whereby the rules specifically 
do apply except insofar as procedural matters are provided 
for in the Act, supports Appellants’ contentions herein. 
For the fact that the rule was so reversed is indicative 
of the fact that the intention was to grant to litigants all 
substantive rights provided for in the Federal Eules of 
Civil Procedure. Eules 62 and 73 are declaratory of 
the substantive common law right of a litigant to obtain 
a supersedeas pending appeal. 

The District Court therefor erred in denying appel¬ 
lants their substantive right to obtain a stay pending appeal. 
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IV. The Longshoremen's and Harbor Workers' Compensation 
Act Does Not Contemplate the Entry of Supplementary 
Awards and Judgments Thereon when the Original Award 
is Being Contested, as Such Supplementary Proceedings 
Would Render the Original Appeal Nugatory by Indirect 
Action and Subject the Employer and His Insurance Car¬ 
rier to a Multiplicity of Suits to Protect Their Rights 
Against Such Supplementary Awards and Judgments. 

Both cases involved in the instant appeals arise from 
Section 18 of the Act. No cases have been found by 
Appellants under the portions of that section herein in¬ 
volved and they believe the issues and questions presented 
are unique and of first impression. 

Appellants at this stage wish to review the sequence 
of events which have resulted in the instant appeals. 

On December 1, 1952, Briscoe was awarded compensa¬ 
tion against Appellants as a result of injuries received on 
October 10, 1949. Appellants filed a complaint in the 
District Court under Section 21 of the Act, to have the 
award set aside. Summary judgment was granted to 
defendants in that action, and an appeal has been taken 
to this court, being case No. 11,893. Appellees’ brief has 
not yet been filed in said case. 

While this first appeal was pending, Briscoe applied for, 
and Britton awarded a Supplementary Compensation 
Award declaring in default the amounts of compensation 
ordered by the original award, which amounts, of course, 
had not been paid because Appellants were contesting the 
validity of the award. 

Because Appellants challenged the Supplementary 
Award (as has been argued herein) they followed the 
procedures prescribed by the Act and filed a complaint for 
an injunction to have it set aside. Summary judgment was 
granted Appellees in this second case, and Appellants ap¬ 
pealed this ruling (No. 12032). 

Thereupon, Briscoe filed a certified copy of the Supple¬ 
mentary Award in the District Court, a judgment was 
entered therein against Appellants, and an appeal taken 
(No. 11996). 
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The injuries received by Briscoe on October 10, 1949, 
have therefore resulted, as of the present time, in two 
awards from the Compensation Commission, three separate 
civil actions in the District Court, and three appeals to 
this Court. And, under the procedures adopted and fol¬ 
lowed by Appellees, there is nothing to prevent additional 
Supplementary Awards from being made every month, 
or even every week, during the pendency of case No. 11893, 
with each such award necessarily resulting in two District 
Court actions and two appeals. 

Appellants submit that Congress could not have intended 
such an absurd procedure—it could not have intended to 
burden either employers, employees, or the courts with 
such a multiplicity of actions. 

The compensation acts of many states provide that if 
an employer contests an award, taking it into the courts, 
there shall be a penalty added to the original sum upon 
the affirmance of the award. But no amounts need be paid 
until the courts have ruled. The theory behind such acts 
is clear—an employer may not be compelled to pay an 
award until the courts have ruled, but if the award is 
affirmed, compensation shall be increased by a certain 
percentage because of the delay and expense incurred by 
the employee. 

Our Federal Act specifically contains no such provision. 

It does provide in Section 21(b) that payments of 
compensation shall not be stayed unless the court enters 
an interlocutory injunction on the basis of irreparable 
damage to the employer. 

If the court refuses to enjoin, the employee, Appellees 
argue, may seek enforcement only in one of two manners: 
(1) Under Section 21(c) by applying to the court for a 
mandatory injunction, or (2) under Section 18. But 21(c) 
only applies to orders that have become “final ’ 7 as pro¬ 
vided in 21(a) and, therefore, if the litigation is still 
pending, 21(c) may not be invoked. 
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This leaves only Section IS with its multiplicity of suits, 
and leading to the contention advanced herein in Part III 
that a supersedeas must be allowed if the Act is to be 
read without distortion. 

Appellants feel the conclusion inescapable that Congress 
did not intend to deprive employers of their rights to 
resort to the courts before being compelled to pay an 
award or judgment, and they suggest that the Act supports 
this contention. 

Section IS could not have been intended to be invoked 
as it has been here. The section is captioned “Collection 
of Defaulted Payments. ” The commonly accepted mean¬ 
ing of “default” certainly is not such that a judgment, 
unpaid because of a pending appeal, could be classified as 
one in “default”. The section must have been intended 
to apply only to awards that have become “final” in 
accordance with Section 21(a). 

To allow it to be invoked as it has been herein is to force 
employers to a multiplicity of suits which have always 
been frowned upon by the courts. 

That Section IS was not intended to be so invoked is 
supported by reading Sections 21(b) and 14(f) together. 
By so doing, it is clear that Congress intended the same 
result in cases of appeals as is obtained in States that 
provide for a percentage increase in compensation in the 
event of an appeal. 

Section 14(f) originally read: 

“If any compensation, payable under the terms of 
an award, is not paid within ten days after it becomes 
due, there shall be added to such unpaid compensation 
an amount equal to 20 per centum thereof, which shall 
be paid at the same time as, but in addition to, such 
compensation, unless review of the compensation order 
making such award is had as provided in Section 21.” 

The section was amended in 1938 by adding at the end 
thereof: 

“and an interlocutory injunction staying payments 
is allowed by the court as provided therein.” 
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It must, therefore, have been anticipated that payments 
would not be made in the event of an appeal, otherwise, 
the section would not have provided for a penalty except 
when an appeal was sought. Had the intention been that 
payments should be enforced despite an appeal, the con¬ 
cluding phrase of the section as originally enacted would 
have been meaningless and superfluous. 

And the phrase added by the amendment merely qualified 
the circumstances under which the penalty would not be 
imposed—it did not change the obvious substantive mean¬ 
ing of the section. 

Appellants, therefore, submit that Section 18 was errone¬ 
ously applied in these cases and the action of the District 
Court in each case should be reversed. 

One other solution may be found for the problems here 
presented. 

Section 21(b) provides for an injunction against payment 
where “irreparable damage would otherwise ensue to the 
employer.” Some courts have held that the fact that the 
employee might be financially irresponsible, and that the 
employer might therefore be unable to recover payments 
made should the award later be reversed by the courts, 
is not “irreparable damage” sufficient to form the basis 
for an injunction. The question has never been presented 
to this court. 

Appellants ask—what could Congress have had in mind 
when it enacted this “irreparable damage” section? 

The Act itself provides only for the payment of money— 
nothing else. Would not “irreparable damage” therefore, 
be the inability to recover money once paid? The term 
would have no meaning if not this. “Irreparable” is 
defined as that which cannot be recovered, regained, or 
retrieved. (48 C.J.S., page 773; Webster’s New Inter¬ 
national Dictionary, 2nd Edition). 

It is respectfully submitted that the decisions holding 
the payment of money not to be “irreparable damage” are 
erroneous, and lead to the intolerable situation present 
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in the instant cases. This court should rule at this time, 
that such a holding is an erroneous interpretation of the 
Act, and that an injunction should issue where payments, 
once made, are probably not recoverable. 

Appellants are aware of no other type of litigation in 
which an award may be reduced to judgment, and execution 
obtained thereon, while the validity of the award is being 
properly challenged before this court. Even the attempt 
to do so in other matters would quickly be held to be a 
contempt of this court. Yet, precisely that has been done 
in these cases. 

If the conditions under which an injunction should issue 
were clearly established, on a realistic basis, such action 
also might forestall endless controversies like the present 
one. 


CONCLUSION 

The key question—unanswered by any court to the best 
of Appellants’ knowledge—is thus squarely presented. 

Did Congress intend to preserve the constitutional and 
traditional right of employers to have their liability deter¬ 
mined by the courts before compelling them to pay 
compensation? 

Or did it, in planning to deprive them of such right, 
deliberately create the “crazy-quilt” method of enforcing 
payment pending appeal that has led to the Pandoric 
litigation of the instant cases? 

And if this latter was the intention, was it not self- 
thwarted by the language of Section 18 providing for a 
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review “as in civil suits for damages at common law,” 
when the necessary corollary of such language is the 
posting of a supersedeas to stay execution? 

Respectfully submitted, 

H. Mason Welch, 

John R. Daily, 

J. Harry Welch, 

J. Joseph Barse, 

Investment Bldg., 

Charles B. DeShazo, 
Woodward Bldg., 

Attorneys for Appellants 
Maloney Concrete Co., Inc. 
and United States Fidelity 
and Guaranty Company, Inc. 

H. Clay Espey, 

Southern Bldg., 

Attorney for Appellant 
Theodore J. Harris. 
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8 Filed Oct. 27, 1953 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Misc. No. 19-53 
In re : Louis M. Briscoe 

Order Awarding Judgment for Sums in Default Under 
Supplementary Compensation Order 

In accordance with the provisions of the “Longshore¬ 
men’s and Harbor Workers’ Compensation Act,” c. 509, 
44 Stat. 1424, as amended, 33 USC 901, et seq., and more 
particularly Section IS thereof, and upon consideration of 
the Supplementary Order of the Deputy Commissioner of 
the District of Columbia Compensation District declaring 
sums in default thereunder, the same being in accordance 
with law, it is by the Court 27th day of October, 1953, 

Ordered: 

1. That Louis M. Briscoe be and he is hereby awarded 
judgment against Theodore J. Harris, Maloney Concrete 
Company, Inc., and United States Fidelity and Guaranty 
Company, jointly and severally, in the sum of Three Thou¬ 
sand Nine Hundred Sixty Dollars and Seventy Nine 
Cents ($3,960.79). 

David A Pine 
Judge 

• **••#»••• 

9 Filed Nov. 2, 1953 

Order Denying Motion to Set Amount of Supersedeas Bond 

Upon consideration of Motion to Set Amount of Super¬ 
sedeas Bond, filed herein by Theodore J. Harris, Maloney 
Concrete Co., Inc., and United States Fidelity & Guaranty 
Company, by their attorneys, and of the Opposition to said 
Motion, filed herein by Louis M. Briscoe, through his attor¬ 
ney, and after argument in open court by counsel for the 
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foregoing parties, it is, by the Court, this 2d day of No¬ 
vember, 1953, 


Ordered, that said motion be, and the same hereby is, 
denied. 


David A Pine 
Judge 




10 Filed Nov. 6, 1953 

District Court Misc. No. 19-53 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

October Term, 1953 
No. 11,996 

Theodore J. Harris, Maloney Concrete Company, Inc., 
a corporation, United States Fidelity and Guaranty 
Co., a corporation, Appellants, 

v. 

Louis M. Briscoe, Appellee. 

Before: Stephens, Chief Judge, and Edgerton, and Wilbur 
K. Miller, Circuit Judges. 

Order 

This case came on for consideration on appellant’s 
motion to stay execution of the judgment entered herein 
October 27,1953 in the United States District Court for the 
District of Columbia, that a supersedeas bond be set by this 
Court and that appellants be allowed to post same. There 
was argument by counsel for appellants and for appellee. 
Mr. Ward E. Boote, Assistant Solicitor, United States De¬ 
partment of Labor, was allowed by the Court to make a 
statement regarding the Longshoremen’s and Harbor 
Workers’ Compensation Act, 
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Upon consideration whereof it is Ordered by the Court 
that the execution of the judgment of the United States Dis¬ 
trict Court for the District Court for the District of Colum¬ 
bia entered herein October 27, 1953, be, and it is hereby, 
stayed pending further action by this Court upon the afore¬ 
said appellants’ motion. 

Dated: November 6,1953 

Per Curiam. 

• #*••*•••• 

11 Filed Oct. 27, 1953 

Nolice of Appeal 

Notice is hereby given this 27th day of October, 1953, 
that Theodore J. Harris, Maloney Concrete Company, Inc., 
and United States Fidelity & Guaranty Co. hereby appeals 
to the United States Court of Appeals for the District of 
Columbia from the Order Awarding Judgment for Sums in 
Default Under Supplementary Compensation Order of this 
Court entered on the 27th day of October, 1953 in favor of 
Louis M. Briscoe against said Theodore J. Harris, Maloney 
Concrete Company, Inc. and United States Fidelity & Guar¬ 
anty Co. 

Welch, Daily & Welch 
by: J. Joseph Barse 

Attorney for Maloney Con¬ 
crete Company . Inc. and 
United States Fidelity & 
Guaranty Co. 

H. Clay Espey 
H. Clay Espey, 

Attorney for Theodore J. Harris 

Lamar Brown, Esq., 

Attorney for Louis M. Briscoe , 

631 E St.,N. W., 

Washington, D. C. 

• ••••••••• 
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1 Filed Sept. 18,1953 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 4352-’53 

Theodore J. Harris, 825 x /2 26tli Street, N.W., Washington, 
D.C. 

Maloney Concrete Company, Inc., A Corporation, 3112 K 
Street, X.W., Washington, D.C. 

United States Fidelity & Guaranty Co., A Corporation, 
Woodward Bldg., 15th and H Sts., N.W., Washington, 
D.C., Plaintiffs, 

v. 

Theodore J. Britton, Deputy Commissioner, District of 
Columbia Compensation District, Bureau of Employees 
Compensation, United States Department of Labor, 
15th and E Streets, N.W., Washington, D.C. 

Louis M. Briscoe, 522 4th Street, X.E., Washington, D.C., 
Defendants. 

Complaint for Injunction Against Supplementary 
Compensation Order 

1. This Court has jurisdiction of this civil action under 
Sections 11-305, 11-306 and 36-501, District of Columbia 
Code, 1951, and expressly under Section 33-921, United 
States Code. The amount of money in controversy is in 
excess of Three Thousand Dollars ($3,000.00). 

2. Plaintiff Theodore J. Harris, an individual, is a citizen 
of the United States and a resident of the District of Co¬ 
lumbia. Plaintiff Maloney Concrete Company, Inc., is a 
corporation duly organized and existing under the laws of 
the State of Delaware, doing business in the District of 
Columbia and elsewhere. Plaintiff United States Fidelity 
and Guaranty Company is a corporation duly organized 
and existing under the laws of the State of Maryland, doing 
business in the District of Columbia and elsewhere. Plain- 
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tiffs bring this action in their own right as hereinafter 
shown to stay or suspend and to set aside by injunction a 
supplementary compensation award and order made Sep¬ 
tember 9,1953, in favor of Defendant Briscoe by Defendant 
Deputy Commissioner Britton so that Plaintiffs shall be 
relieved of any payments required by said compensation 
award and order. 

2 3. Defendant Theodore J. Britton is a citizen of 

the United States, and a resident of the District of 
Columbia, and is sued in his official capacity as Deputy 
Commissioner, District of Columbia Compensation District, 
Bureau of Employees’ Compensation, United States De¬ 
partment of Labor. Defendant Louis M. Briscoe is a citi¬ 
zen of the United States, a resident of the District of Co¬ 
lumbia and is sued as the beneficiary of the supplementary 
compensation order made September 9, 1953, by Defendant 
Britton. 

4. On December 1, 195*2, Defendant Britton entered a 
Compensation Order in favor of Defendant Louis M. Bris¬ 
coe, arising out of the latter's injuries on October 10, 1949, 
against Plaintiff Theodore J. Harris, as general employer, 
Maloney Concrete Co., Inc., a corporation, as special em¬ 
ployer, and plaintiff United States Fidelity and Guaranty 
Co., Inc., a corporation, as insurance carrier of the Maloney 
Concrete Co., Inc. The legality of said Compensation Or¬ 
der was challenged and denied by the plaintiffs herein in 
Civil Action No. 5755-52. filed in this Court on December 
23, 1952. On Motion of Defendant Britton, this Court en¬ 
tered a summary judgment against the plaintiffs on May 
20, 1953. An appeal from said summary judgment is now 
pending in the United States Court of Appeals for the Dis¬ 
trict of Columbia Circuit in Xo. 11893 of its October, 1952, 
Term. The Court’s record in said Civil Action Xo. 5755-52 
is made part hereof by this reference. Plaintiffs allege, 
with all respect to this Court, that said Compensation Or¬ 
der of December 1, 1952, is illegal, null and void. 
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5. Defendant Deputy Commissioner Britton, although 
well aware of the aforesaid pending appeal, on the 9th day 
of September, 1953, without any notice of hearing, and with¬ 
out a hearing or the taking of evidence and testimony as 
prescribed by Chapter 5, Title 36, D.C. Code, 1951, and 
Chapter IS, Title 33, United States Code, issued a “Sup¬ 
plementary Compensation Order Declaring The Amount of 
Default and Awarding of 20 Per cent Additional Compen¬ 
sation” in favor of Defendant Briscoe and against plain¬ 
tiffs. A copy of said Supplementary Compensation Order 
is attached, marked Plaintiffs’ Exhibit “A”, and made a 
part hereof by this reference. Under the provisions of Sec¬ 
tion 33-918, United States Code, said Supplementary Com¬ 
pensation Order is final, “if such supplementary order is 
in accordance with law.” 

3 6. Defendant Britton’s Supplementary Compensa¬ 

tion Order issued September 9, 1953 (Exhibit “A”) 
is illegal, null and void for the reason that in issuing it, De¬ 
fendant Britton denied plaintiffs procedural due process 
of law in failing and neglecting to grant or order and hold 
a hearing for the benefit of plaintiffs prior to issuance 
thereof. 

7. Said Supplementary Compensation Order of Septem¬ 
ber 9, 1953, is further illegal, null and void, and denied 
plaintiffs procedural due process of law, in that: 

a. Defendant Britton failed and neglected to take note 
of and give effect to the fact, well known to him prior to 
September 9,1953, on, to-wit, December 3,1952, that Claim¬ 
ant Louis M. Briscoe had his left leg amputated at Perry 
Point, Maryland, on November 25, 1952, which changed 
Claimant Briscoe’s alleged “temporary total disability” to 
permanent partial disability as of November 25, 1952, as 
provided by 33 U.S.C.A. 908. 

b. Contrary to his knowledge of said Claimant’s total 
partial disability, Defendant Britton found that there was 
due on September 9, 1953, “temporary total disability” in 
the amount of $3300.66 for 198 weeks at the rate of $16.67 
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per week, from October 10, 1949, to July 26, 1953, although 
in his original Compensation Order of December 1,1952, he 
found that there was due temporary total disability of 162 
weeks from October 10, 1949, to November 16, 1952, in the 
amount of $2700.54, the additional amount of time being 
unsupported by evidence and contrary to the known fact. 

c. Defendant Britton found as a fact that “No hearing 
(was) . . . considered necessary by the Deputy Commis¬ 
sioner.” 

S. Plaintiffs filed with Defendant Deputy Commissioner 
Britton on September 17, 1953, their Motion for a hearing 
and reconsideration of said Supplementary Compensation 
Order of September 9, 1953. A copy of said Motion is at¬ 
tached hereto marked Plaintiffs’ Exhibit “B” and made 
part hereof by this reference. 

9. Plaintiffs have notified Claimant Louis M. Briscoe’s 
attorney of record before the Deputy Commissioner, Lamar 
Brown, Esq., of their desire for a medical examination of 
Claimant. Carbon copies of said notice have been sent to 
Defendant Deputy Commissioner and the Defendant Claim¬ 
ant Louis M. Briscoe. A copy of said notice for medical 
examination is hereto attached marked Plaintiffs’ Exhibit 
“C” and made part hereof by this reference. 

4 10. Said Supplementary Compensation Order of 

September 9,1953, is not in accordance with the facts 
and the law, but is arbitrary, contrary to law, and based 
incorrectly and unfairly upon conjecture, guess and specu¬ 
lation contrary to the fact known to the Defendant Deputy 
Commissioner of the amputation of Defendant Briscoe’s 
left leg on November 25, 1952. 

11. That although neither Defendant Claimant Briscoe 
nor his attorney, agent servant or employees, up to 2.10 
o’clock, P.M., September 18, 1953, had filed a copy of said 
Supplementary Compensation Order of September 9, 1953, 
with the Clerk of this Court under the provisions of 33 
T7.S.C.A. 918, to require this Court upon such filing to 
enter judgment for the amount declared in default by said 
Supplementary Compensation Order, Defendant Briscoe 
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has the right under said Section 33 U.S.C.A. 918 to file a 
copy of said order and secure entry of judgment thereon, 
to the illegal and irreparable damage and injury of the 
plaintiffs unless this Court enjoins the Defendants from 
so using said illegal null and void Supplementary Compen¬ 
sation Order of September 9, 1953. 

Wherefore, Plaintiffs respectfully demand and pray 
judgment as follows: 

1. That this Court by preliminary restraining order, tem¬ 
porary injunction and permanent injunction stay, suspend 
and set aside Defendant Deputy Commissioner Britton’s 
Supplementary Compensation Order of September 9, 1953, 
as authorized by 33 U.S.C.A. 921, and restrain and enjoin 
Defendant Claimant Louis M. Briscoe, his attorney, agent, 
servant and employees from filing with the Clerk of this 
Court a copy of said Supplementary Compensation Order 
of September 9, 1953, or in the alternative if Defendant 
Briscoe, or his attorney, agent, servant or employees, shall 
have filed a copy thereof with the Clerk of this Court that 
said Defendant Briscoe and his attorney, agent, servant 
and employees, be so restrained and enjoined from in any 
manner whatsoever proceeding to enforce, execute upon or 
secure satisfaction of said judgment. 

2. That plaintiffs be awarded such other and further re¬ 
lief as their case may require and to the Court may seem 
just and proper. 

Welch, Daily axd Welch 
By J. Joseph Barse 
Charles B. DeShazo 
Charles B. DeShazo 

Attorneys for PIffs. Maloney 
Concrete Co. an/I TT.S. Fidel¬ 
ity and Guaranty Co., Inc. 

Investment Bldg. 

H. Clay Espey 
H. Clay Espey 
Atty. for Tlieo. J. Harris. 
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5 District of Columbia, s$: 


Charles B. DeShazo, being first duly sworn, according to 
law, deposed and said: that he is attorney for plaintiffs 
Maloney Concrete Co. and U. S. Fidelitv and Guaranty Co. 
in the above entitled civil action for injunction that he has 
read the foregoing Complaint signed by him as attorney, 
and has personal knowledge of the allegations of fact 
therein made, and verily believes the statements of fact 
made in the foregoing Complaint to be true. 


Charles B. Df.Shazo 
Charles B. DeShazo. 


Subscribed and sworn to before me this ISth day of Sep¬ 
tember, 1953. 


Sophia Peschel 

Notary Public, District of Columbia 

My Commission Expires: 6/30/56 


6 District of Columbia, ss; 

Theodore J. Harris, being first duly sworn according to 
law, deposed and said: that he is one of the plaintiffs in 
the above entitled civil action for injunction; that he has 
read the foregoing Complaint signed in his behalf and 
verilv believes the statements of fact therein made to be 
true. 

Theodore J. Harris 
Theodore J. Harris. 


Subscribed and sworn to before me this ISth day of Sep¬ 
tember, 1953. 


Sophia Peschel 

Notary Public, District of Columbia 


My Commission Expires: 6/30/56 
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7 Filed Sept. 18, 1953 

Plaintiffs' Exhibit "A" 

UNITED STATES DEPARTMENT OF LABOR 
BUREAU OF EMPLOYEES’ COMPENSATION 
DISTRICT OF COLUMBIA COMPENSATION DISTRICT 

Case No. 21906-1 
and 

Case No. 1167-244 

In the matter of the claim for compensation under the 

District of Columbia Workmen’s Compensation Act 
Louis M. Briscoe, Claimant 


v. 

Theodore J. Harris (Case No. 21906-1), 
Uninsured Employer 

and 

Maloney Concrete Company, Inc-. (Case No. 1167-244), 

Employer 

and 

United States Fidelity and Guaranty Company, Insurance 
Carrier for Maloney Concrete Company, Inc. 

Supplementary Compensation Order Declaring the 
Amount of Default 

and 

Awarding of 20 Per Cent Additional Compensation 

On December 1, 1952, a compensation order, award of 
compensation, was filed in the above-entitled case directing 
Theodore J. Harris, general employer, uninsured, and 
Maloney Concrete Company, Inc., special employer, and 
United States Fidelity and Guaranty Company, insurance 
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carrier for tlie special employer, to jointly and severally 
pay compensation to the claimant herein as follows: For 
temporary total disability, 162 weeks at the rate of $16.67 
per week, from October 10, 1949, to November 16, 1952, in¬ 
clusive, in the amount of $2,700.54, and to thereafter con¬ 
tinue payments for temporary total disability at the rate of 
$16.67 per week, payable in biweekly installments during the 
continuance of such disability, subject to the limitations of 
the Act or until further order of the Deputy Commissioner. 

On May 10, 1953, the claimant filed an application for a 
supplementary compensation order, declaring the amount 
of default, and for an award of additional compensation 
under the provisions of the District of Columbia "Work¬ 
men’s Compensation Act. 

7 A The general and special employers and the insur¬ 

ance carrier for the special employer having been 
called upon to furnish evidence of payments of compensa¬ 
tion and having failed to furnish such evidence, and such 
further investigation in respect to the above-entitled claim 
having been made as is considered necessary, and no hear¬ 
ing having been applied for by any interested party or con¬ 
sidered necessary by the Deputy Commissioner, the Deputy 
Commissioner makes the following 

Findings of Fact 

That no payments of compensation have been made by 
the general and special employers and the insurance car¬ 
rier for the special employer: that installments of compen¬ 
sation in the amount of $3,300.66 are in default (19S weeks 
at the rate of $16.67 per week, from October 10, 1949, to 
July 26, 1953, inclusive): that the claimant is entitled to 
additional compensation under section 14(f) of the Act in 
the amount of $660.13 (20 per cent of $3,300.66), which 
amount shall be paid at the same time as but in addition to 
installments of compensation in default. 
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Upon the foregoing findings of fact, the Deputy Commis¬ 
sioner makes the following 

Declaration of Default 

The sum of $3,300.66 is hereby declared to be in default. 

Award 

That the general employer, Theodore J. Harris, and the 
special employer, Maloney Concrete Company, Inc., and the 
insurance carrier for the special employer, United States 
Fidelity and Guaranty Company, shall forthwith pay to the 
claimant herein the sum of $3,960.79, which is the sum of 
$3,300.66, the compensation in default under the compensa¬ 
tion order filed on December 1, 1952, and $660.13, the 
8 amount of additional compensation found to be due 
the claimant under the provisions of section 14 (f) 
of the District of Columbia Workmen’s Compensation Act. 

A fee for legal services rendered the claimant in connec- 
neetion with these claims is approved in favor of Lamar 
Brown, Esq., in the amount of $125, which fee is in addition 
to the fee of $500 approved in the compensation order filed 
on December 1,1952, and which fee is also made a lien upon 
and directed to be paid out of this award. 

Given under my hand at Washington, D. C. this ninth 
day of September, 1953. 

Theodore Britton 
Deputy Commissioner 
District of Columbia 
Compensation- District 


8A Proof of Service 

I hereby certify that a copy of the foregoing compensa¬ 
tion order was sent by mail to the claimant, the employers, 
the insurance carrier for the special employer, the attorney 
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for the claimant and the attorney for the general employer 
at the last known address of each as follows: 


Address 

110 Todd Place, X. W. 
Washington, D. C. 


Name 

Mr. Louis M. Briscoe 

Mr. Theodore J. Harris 

Maloney Concrete Company, 
Inc. 

U. S. Fidelity & Guaranty Co. 
Lamar Brown, Esq. 

H. C. Espey, Esq. 


$251/0 26th Street, X. W. 
Washington, D. C. 

3112 K. Street, X. W. 
Washington, D. C. 

930 Woodward Building 
Washington, D. C. 

1025 Connecticut Avenue, X.W. 
Washington, D. C. 

700 Southern Building 
Washington, D. C. 

Theodore Britton 

Deputy Commissioner 


Mailed September 9, 1953. 
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Plaintiffs' Exhibit "B" 

Filed September 18, 1953 

Motion for a Hearing and Reconsideration 
of Supplementary Compensation Order. 

Conies now Theodore J. Harris, alleged uninsured em¬ 
ployer, Maloney Concrete Company, Inc., a corporation, 
alleged employer, and United States Fidelity and Guaranty 
Company, Inc., a corporation, insurance carrier for Ma¬ 
loney Concrete Company, Inc., and request a hearing in 
the matter of the Deputy Commissioner’s Order of Sep¬ 
tember 9, 1953, for the following reasons: 

1. That no hearing was had before said order was issued 
which is not in accordance with the Compensation Act. 

2. That Theodore J. Harris alleged uninsured empower, 
Maloney Concrete Co., Inc., alleged employer, and United 
States Fidelity and Guaranty Co., Inc., insurance carrier 
for Maloney Concrete Co., Inc., had no notice of any hear¬ 
ing as provided by the Compensation Act. 

3. That there was no evidence nor testimony taken by 
the Deputy Commissioner to determine that Claimant 
Louis M. Briscoe is entitled to 19S Weeks of temporary 

total disabilitv and no consideration was given to 

10 the fact known to Deputy Commissioner prior to 

September 9, 1953, that Claimant Louis M. Briscoe’s 

left leg was amputated at Perry Point, Maryland, on No¬ 
vember 25, 1952, (antedating to the original award of 
December 1, 1952) and that his temporary total disability 
had ceased and become permanent partial disability limit¬ 
ing any right of his to compensation to not more than 24S 
weeks’ compensation as provided by Section 8 of the Act 
(33 U.S.C.A. 908). 

4. That even though there was no evidence nor testimony 
before Deputy Commissioner or taken by him, a finding 
was made that “No hearing * * * considered necessary by 



the Deputy Commissioner” which is contrary to the pro¬ 
visions of the Compensation Act and as a matter of fact, 
a hearing was and is necessary for the making of a correct 
finding by the Deputy Commissioner. 

5. That there was no medical evidence before the Deputy 
Commissioner as to Claimant’s present physical condition. 

H. Clay Espey 

H. Clay Espey, 

Attorney for Theodore J. Har¬ 
ris•, Alleged Uninsured Em¬ 
ployer. 

Welch, Daily and Welch 

By J. Joseph Baese 
Charles B. DeShazo 

Charles B. DeShazo, 

Attorneys for Maloney Con¬ 
crete Co., Inc., Alleged Em¬ 
ployer, and United States Fi¬ 
delity and Guaranty Company, 
Inc. 
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11 Plaintiffs' Exhibit "C" 

H. CLAY ESPEY 

Attorney and Counsellor at Law 
Southern Building 
"Washington, D. C. 

Telephone National 2145 

September 15, 1953 

REGISTERED MAIL 
RETURN RECEIPT REQUESTED 

Mr. Lamar Brown, 

Attorney at Law, 

Room 305, 631 E Street, N. W., 

Washington, D. C. 

In Re: Louis M. Briscoe. 

Dear Sir: 

We request that you have your client, Mr. Louis M. Bris¬ 
co, report at the earliest possible time to the office of Doctor 
H. A. Wood, 1625 Massachusetts Avenue, N. W., Washing¬ 
ton, D. C., Telephone: ADams 2-5133, for the purpose of 
being examined by Dr. Wood to determine his physical 
condition with reference to the termination of his healins: 
period in connection with the amputation of his leg at 
Perry Point, Maryland, on November 25, 1952, resulting 
from injuries sustained October 10, 1949. 

Very truly yours, 

H. Clay Espey 
H. Clay Espey, 

Attorney for Theodore J. Har¬ 
ris, and of Counsel for Ma- 
Loney Concrete Company and 
U. S. Fidelity and Guaranty 
Co. 
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ec Mr. Theodore Britton, 

Deputy Commissioner, 

Dist. of Col. Compensation District, 

15th and E Streets, N. W., 

Washington, D. C. 

Mr. Louis M. Briscoe, 

522 4th Street, N. E., 

Washington, D. C. 

12 Filed September IS, 1953 

Motion for Interlocutory or Temporary Injunction 

Come now the plaintiffs, by their attorneys, and move 
the Court for a interlocutory or temporary injunction stay¬ 
ing or suspending the operation of Defendant Britton’s 
Supplementary Compensation Award dated September 9, 
1953, and restraining and enjoining Defendant Louis M. 
Briscoe, his attorney, agent, servants and employees, from 
tiling a copy of Defendant Britton’s Supplementary Com¬ 
pensation Award of September 9, 1953, with the Clerk of 
this Court under the provisions of 33 U.S.C.A. 91S which 
requires upon such filing the entry of a judgment for the 
amount declared in default by said Supplementary Order, 
or in the alternative, in the event a copy thereof shall have 
been filed by the Clerk of this Court, that said Defendant 
Briscoe, his attorney, agent, servants and employees be 
restrained and enjoined from in any manner whatsoever 
proceeding to enfroce, execute upon or secure satisfaction 
of the judgment entered upon such filing. 

The support of this motion is as follows: 

13 1. Plaintiffs’ verified complaint. 

2. The Supplementary Compensation Order of 
September 9, 1953, is illegal, null and void as a matter of 
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law because it denied plaintiffs procedural due process of 
a hearing and is contrary to the fact known to Defendant 
Britton that Defendant Briscoe's temporary total disabil¬ 
ity had ceased and had become permanent partial dis¬ 
ability with fixed financial responsibility by amputation of 
Defendant Briscoe’s left leg: at Perry Point, Maryland, on 
November 25, 1952, as provided by Section 33 U.S.C.A. 
908. 

3. The Supplementary Compensation Order of Septem¬ 
ber 9,1953, with all respect for the judgment of this Court, 
is illegally based upon and illegally supported by the Com¬ 
pensation Order of December 1, 1952, issued by Defendant 
Britton in favor of Defendant Briscoe, which is the sub¬ 
ject of Civil Action 5755-52, in which the judgment adverse 
to the plaintiffs is being contested on appeal in the United 
States Court of Appeals for the District of Columbia Cir¬ 
cuit in No. 11S93, October, 1952, Term of said Court. 

4. The action of the Deputy Commissioner in issuing the 
said Supplementary Award of September 9, 1953, is arbi¬ 
trary and capricious, the Deputy Commissioner well know¬ 
ing that plaintiffs’ denial of the validity of the original 
award of December 1,1952, upon which the Supplementary 
Award is premised and based, is pending upon appeal be¬ 
fore United States Court of Appeals for the District of 
Columbia. 

5. Plaintiffs will suffer irreparable damage, injury and 
loss if said Supplementary Compensation Order of Sep¬ 
tember 9, 1953, is allowed to stand uncontested and filed 
with the Clerk of this Court so as to become a judgment 
of this Court under the terms of Section 33 U.S.C.A. 918. 

6. Plaintiffs have no plain adequate and complete legal 
remedy. 


20 


7. This injunctive relief is expressly provided by the 
Compensation Act 33 U.S.C.A. 921. 

Welch, Dailey and Welch 

BvJ. Joseph Barse 
Charles B. DeShazo 
Charles B. DeShazo, 

Attorneys for Plffs. Maloney 
Concrete Co. and XI. S. Fidelity 
and Guaranty Co. 

H. Clay Espey, 

H. Clay Espey, 

Attorney for Plff. Theodore J. 
Harris. 

• •••**••## 

17 Filed September 24, 1953 

Defendant Britton's Motion for 
Summary Judgment 

Defendant Britton, by his attorneys, moves this Honor¬ 
able Court for summary judgment in his favor upon the 
ground that it appears from the complaint and the an¬ 
nexed affidavit of Theodore Britton sworn to the 23 day 
of September, 1953 that the supplementary order com¬ 
plained of is in accordance with law, that there is no basis 
in the law for the instant proceeding, that there is no 
genuine issue as to any material fact and that defendant is 
entitled to a judgment in his favor as a matter of law. 

Leo A. Rover 

FH 

Leo A. Rover 
United States Attorney 
Attorney for Defendant Britton 





21 


18 Filed September 24, 1953 

District of Columbia { 

City of Washington \ 

Theodore Britton being duly sworn deposes as follows: 

1. That he is one of the defendants above named and is 
the deputy commissioner in charge of the administration 
of the District of Columbia Workmen’s Compensation 
Law. 

2. That on December 1, 1952 deponent filed a compen¬ 
sation order, award of compensation, in favor of Louis M. 
Briscoe and against the plaintiffs, arising out of the said 
Briscoe’s injuries while employed by the plaintiffs Theo¬ 
dore J. Harris and Maloney Concrete Company. 

3. That plaintiffs thereupon brought a proceeding to 
set aside said order in this Court, which proceeding was 
dismissed upon the merits by judgment of this Court en¬ 
tered on May 20, 1953. An appeal from said judgment has 
been taken by plaintiffs and is now pending in the United 
States Court of Appeals, District of Columbia Circuit. 

4. That plaintiffs have failed to pay any and all of the 
amounts directed to be paid to the injured employee in said 

compensation order although this Court has denied 

19 plaintiffs’ request for an interlocutory injunction in¬ 
cidental to the proceeding to set aside said award 

and although this Court has, as stated, entered judgment 
dismissing proceeding upon the merits. 

5. That on or about July 29, 1953 the injured employee 
through counsel applied to deponent for a supplementary 
order declaring the amount in default under said award 
pursuant to section 18 of the Longshoremen’s Act, 33 
U.S.C.A. sec. 918, as applied to employment in the District 
of Columbia by the Act of May 17,192S, 45 S'tat. 600, D. C. 
Code 36-501. A copy of said application is annexed hereto 
and marked Exhibit 1 and made a part of this affidavit. 



99 


mw 

6. That in said application, Exhibit 1, the injured em¬ 
ployee also requested additional compensation of 20 per 
cent of the amount awarded pursuant to section 14 (f) of 
said Act, 33 U.S.C.A. sec. 914 (f). 

7. That deponent thereupon on August 4, 1953 sent a 
copy of the application to plaintiffs and notified them that 
unless proof of compliance with said order was exhibited 
as required by section 14(1) of the law, 33 U.S.C.A. sec. 
914 (1), it would be assumed that there was no compliance 
and that action accordingly would be taken upon the ap¬ 
plication. A copy of said notice is annexed hereto and 
marked Exhibit 2 and made a part of this affidavit. 

S. That no response was made by paintiffs to said appli¬ 
cation and notice aforesaid and accordingly on September 
9, 1953 deponent filed a supplementary order declaring the 
amount of the default pursuant to section IS of the Com¬ 
pensation Act, as aforesaid, and adding 20 per cent thereto 
by reason of plaintiffs’ default, pursuant to the provisions 
of section 14 (f), 33 U.S.C.A. sec. 914 (f) that a copy of 
said supplementary order was sent to plaintiffs. 

9. That no application for modification of the original 
award of December 1, 1952 has been filed. 

Theodore Britton 
Theodore Britton 

Sworn to before me this day 
of September, 1953 

Theodore J. King 
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20 Exhibit 1 

Filed September 24, 1953 

LAMAR BROWN 
Attorney at Law 
Suite 305 

BANK OF COMMERCE AND SAVINGS BUILDING 

631 E. Street, N. W. 

Washington 4, D. C. 

July 29, 1953 

Theodore Britton, Esq., Deputy Commissioner 
D. C. Workmen’s Compensation Act 
Washington 25, D. C. 

Dear Mr. Britton: 

Louis M. Briscoe vs. Theodore J. Harris, 
et al, your tile nos. 21906-1 and 1167-244 

To my knowledge, no payments have been made to claim¬ 
ant under the award signed by you on December 1, 1952, in 
the above matter. 

This is to request that you make a supplementary order, 
declaring the amount of the default, as provided in Sec. 18, 
Longshoremen’s and Harbor Workers’ Compensation Act. 
This also requests that there be added to the unpaid com¬ 
pensation an amount equal to 20 per cent thereof, as pro¬ 
vided in Sec. 14 (f) of the aforesaid act. 

Due to claimant’s necessitous circumstances, your early 
action in this matter will be greatly appreciated. 

Sincerely yours, 

/s/ Lamar Brown 
Lamar Brown, 

Attorney for Claimant 


LB/jb 
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21 Exhibit 2 

Filed September 24, 1953 

21906-1—1167-244 

August 4, 1953 

Mr. Theodore J. Harris 
S25M>-26th Street, N. W. 

"Washington, D. C. 

Maloney Concrete Company, Inc. 

3112 K Street, N. W. 

Washington, D. C. 

United States Fidelity and Guaranty Company 
930 Woodward Building 
Washington, D. C. 

Re: Louis M. Briscoe vs. Theodore J. Harris 
and Maloney Concrete Company, Inc. 

Gentlemen: 

Notice is hereby given of the filing by the claimant in the 
above-entitled case of an application for a supplementary 
compensation order under the provisions of section IS of 
the District of Columbia Workmen’s Compensation Act, 
declaring the amount of award in default, and for an award 
of additional compensation under the provisions of section 
14 (f) of the said Act on the allegation that no compensa¬ 
tion has been paid in accordance with the directions con¬ 
tained in the compensation order, award of compensation, 
which was filed on December 1, 1952. A copy of the said 
application is enclosed herewith. 

Pursuant to section 14 (1) of the District of Columbia 
Workmen’s Compensation Act, you are requested to sub¬ 
mit to this office for inspection any evidence of payment of 
compensation made in this case. Unless such proof is sub¬ 
mitted on or before August 14, 1953, it will be concluded 
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that nothing has been paid as compensation and accord¬ 
ingly action will be taken upon the application. 

Very truly yours, 

Theodore Britton 
Deputy Commissioner 


cc: Mr. Louis M. Briscoe 
Lamar Brown, Esq. 

TB: hem 

22 Filed September 24, 1953 

Notice 

Please take notice that the points to be submitted in sup¬ 
port of the motion for summary judgment and authorities 
intended to be used are attached hereto. The rules of the 
above court require that if you oppose the granting of the 
above motion, you, or your counsel, shall within five days 
from the date of service of a copy of this motion upon you, 
or such further time as the court may grant, or as the 
parties to this suit may agree, file in reply with the Clerk 
of said court a statement of the points and authorities upon 
which you rely and serve a copy thereof on counsel for 
defendants. 

Leo A. Rover 
Leo A. Rover 
United States Attorney 

Attorney for Defendant 
Britton 
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23 Filed September 24, 1953 

Order Denying Plainiifls' Application for Interlocutory or 
Temporary Injunction and Granting Defendants' Motion 
for Summary Judgment 

Plaintiffs, having applied under Section 21 (b) of the 
Longshoremen’s and Harbors’ Compensation Act as made 
applicable to the District of Columbia by the Act of May 
17, 192S for an interlocutory or temporary injunction stay¬ 
ing the payment of workmen’s compensation found in de¬ 
fault by Defendant Britton, in a compensation order dated 
September 9, 1953 and defendants having filed motions for 
summary judgment, and the court having heard and con¬ 
sidered said application and motions, it is this 24th day of 
September, 1953, 

Ordered, That plaintiff’s application for interlocutory 
injunction or stay be, and the same is, denied; and that de¬ 
fendants’ motions for summary judgment he, and the same 
hereby are, granted, and that the said cause is dismissed. 

J. Dickinson Letts 

J. 

No objection as to form: 

H. Clay Espey 
J. Joseph Barse 
Attorneys for Plaintiffs 

********** 

24 Filed October 23, 1953 

Notice of Appeal 

Notice is hereby given this 23rd day of October, 1953, 
that Theodore J. Harris, Maloney Concrete Company, Inc., 
a corporation, and L T nited States Fidelity & Guaranty Co., 
a corporation, plaintiffs, hereby appeal to the United 
States Court of Appeals for the District of Columbia from 
the Order Denying Plaintiffs’ Application for Interlocu¬ 
tory or Temporary Injunction and Granting Defendants’ 
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Motion for Summary Judgment, entered on the 24th day 
of September, 1953, in favor of defendants against said 
plaintiffs, Theodore J. Harris, Maloney Concrete Company, 
Inc., a eorp. and United States Fidelity & Guaranty Co., a 
corporation. 

Welch, Daily & Welch 
By: J. Joseph Barse 
Investment Bldg., Attorneys 
for Plaintiffs Maloney Con¬ 
crete Company, Inc., and 
United States Fidelity n 
Guaranty Co. 

H. Clay Espey, 

H. Clay Espey, 

Southern Bldg. Attorney for 
25 Plaintiff Theodore J. Harris 

Leo A. Rover, 

U. S. Attorney, 

U. S. District Court for the D. of C., 

Ward E. Boote, 

Asst. Solicitor, 

U. S. Department of Labor, 

Washington, D. C., 

Attorneys for defendant Britton 

Lamar Brown, Esq., 

631 E. St., N. W., 

Washington, D. C., 

Attorney for defendant Briscoe 


BRIEF FOR APPELLEES 


IN THE 

United States Court of Appeals! 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,996 

Theodore J. Harris, Maloney Concrete Company, Inc., a 
Corporation, United States Fidelity & Guaranty Co., 
a Corporation, appellants, 

v. 

Louis M. Briscoe, appellee 


No. 12,032 

Theodore J. Harris, Maloney Concrete Company, Inc., a 
Corporation, United States Fidelity & Guaranty Co., 
a Corporation, appellants, 

v. 

Theodore J. Britton, Deputy Commissioner, District of 
Columbia Compensation District, Bureau of Employees’ 
Compensation, United States Department of Labor, 
and Louis M. Briscoe, appet.ip.es 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


LEO A. ROVER. 

United States Attorney, 

LEWIS CARROLL. 

Assistant United States Attorney, 

Attorneys for Appellee Britton. 
LAMAR BROWN. 

Attorney tor Appellee Briscoe. 

Jmtea Spates Court oj 
_i For the 

District of Columbia Circuit 

M ■ MAY 5 1954 

V ■ ' CLERK 


STUART ROTHMAN. 

Solicitor of Labor, 
WARD E. BOOTS. 

Assistant Solicitor, 
Of Counsel. 





QUESTIONS PRESENTED 


In the opinion of appellees the questions are: 

1. Under the District of Columbia Workmen’s Compensa¬ 
tion law, does the filing by the employer or his insurer of a 
proceeding in the court below operate ipso facto to stay the 
payment of compensation found due in a compensation 
order filed by the deputy commissioner under that law ? 

2. Does an appeal to this Court from the denial below of 
injunctive relief sought under said law operate ipso facto 
to stay the payment of such compensation? 

3. Did the lower court properly deny the injunctive relief 
sought by appellants in respect to a supplementary com¬ 
pensation order declaring an amount of default in payment 
of compensation ? 

4. Did the lower court properly enter judgment for work¬ 
men's compensation benefits found to be in default? 


(i) 
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IN THE 


{Hntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,996 

Theodore J. Harris, Maloney Concrete Company, Inc., a 
Corporation, United States Fidelity & Guaranty Co., 
a Corporation, appellants, 


v. 

Louis M. Briscoe, appellee 


No. 12,032 

Theodore J. Harris, Maloney Concrete Company, Inc., a 
Corporation, United States Fidelity & Guaranty Co., 
a Corporation, appellants, 


v. 

Theodore J. Britton, Deputy Commissioner, District of 
Columbia Compensation District, Bureau of Employees’ 
Compensation, United States Department of Labor, 
and Louis M. Briscoe, appellees 


APPEAL FROM TEE UNITED STATES DISTRICT COURT FOR 
TEE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 
COUNTERSTATEMENT of case 

On October 10, 1949 one Louis M. Briscoe was seriously 
injured while employed as a truck driver by appellants 
Harris and the Maloney Concrete Company. Appellants 


(l) 
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in another appeal (No. 11,893 in this Court) denied that 
Briscoe was their employee, but the Deputy Commissioner 
found otherwise and the court below sustained the finding. 

On December 1, 1952, the Deputy Commissioner after 
extended hearings, made an award of compensation of 
816.67 per week for temporary total disability from the date 
of the injury to the date of the award, and continuing, sub¬ 
ject to the limitations of the Act and the further order of 
the Deputy Commissioner. 

Xo compensation was paid to the injured employee prior 
to the award; none has been paid since. 

Appellants filed a complaint in the court below for judicial 
review of said award and based upon such complaint applied 
for a stay of compensation payments pending final decision. 
The court below denied the application for a stay of pay¬ 
ments, and after hearing upon the merits dismissed the 
complaint. Appellants appealed to this court from the 
decision dismissing the complaint. (Xo. 11,S93 in this 
Court). 

Meanwhile the injured employee received no compensa¬ 
tion. 

After the entrv on Mav 20, 1953 of the order of the court 
below dismissing the complaint, the injured employee on 
July 29, 1953 filed an application with the Deputy Commis¬ 
sioner pursuant to section 18 of the Longshoremen's and 
Harbor Workers’ Compensation Act (33 U.S.C. sec. 91S) 
for a supplementary compensation order declaring the 
amount of defaulted compensation due under the award of 
December 1,1952. The Deputy Commissioner on August 4, 
1953, sent a notice (JA 24) to appellants of the fact that 
such application had been made, together with a copy of 
the application, with request that appellants exhibit to him 
evidence of payment, if any had been made under the award, 
pursuant to section 14 (1) of the Longshoremen’s Act (33 
U.S.C. sec. 914 (1)). Appellants failed to respond to the 
notice. They failed to apply for a hearing on the applica¬ 
tion. Moreover, thev failed to advance anv reason whv the 
Deputy Commissioner should not make a supplementary 
compensation order, as applied for, declaring the amount 
due. On September 9,1953, the Deputy Commissioner, pur- 


suant. to his notice, filed a supplementary compensation 
order declaring the amount in default due under the award 
(JA 13). 

Appellants then filed a separate complaint in the court 
below seeking to set aside said supplementary order of 
September 9, 1953. Again they applied for a stay of com¬ 
pensation payments pending decision of that cause. The 
court below denied the further application for stay of pay¬ 
ments and, upon motion of the Deputy Commissioner for 
summary judgment, dismissed the complaint; appellants 
appealed from said order (JA *26). (This is Appeal Xo. 
12032 in this Court.) 

Meanwhile the injured employee received no compensa¬ 
tion. 

Upon dismissal of the complaint seeking to set aside the 
supplementary compensation order, the injured employee 
filed a certified copy of the supplementary order in the court 
below, pursuant to section 18 of the Longshoremen’s Act (33 
U.S.C. sec. 918), whereupon the court below on October 27, 
1953 ordered judgment in favor of the employee and against 
appellants for the amount declared in default in said supple¬ 
mentary order (JA 2). Appellants appealed from said 
judgment (JA 4) (Xo. 11,996 in this court). Appellants did 
not, however, avail themselves of the statutory right to have 
a review of the judgment by the lower court as provided by 
the Longshoremen’s Act (33 U.S.C. 91S). 

After having given notice of appeal from the judgment, 
appellants moved the court below to set an amount of a 
supersedeas bond in connection with an appeal from said 
judgment (case Xo. 11,996). The court below denied the 
motion on Xovember 2, 1953 (JA 2). Appellants, however, 
did not appeal from said order. This Court upon motion to 
stay execution of the judgment of October 27,1953, ordered 
a stay of execution “pending further action by this Court 
upon the aforesaid appellants’ motion”. (JA 3, 4) 

To summarize, there are four appeals pending: 

1. The appeal from the judgment dismissing the action 
to set aside the compensation award of December 1,1952, on 
the basic merits of the case (Xo. 11,893). 

2. The appeal from the judgment dismissing the action to 
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sot aside the supplementary order of September 9, 1953 
declaring the amount in default (JA 26) (Xo. 12,032). 

3. The appeal from the judgment entered upon the certi¬ 
fied copy of the supplementary order declaring the amount 
in default (JA 2, 4), (Xo. 11.9*96). (The latter two appeals 
were consolidated by order of this Court). 

4. The appeal in Xo. 12,131, which is the same in substance 
as Xo. 11,893, except that appellee Briscoe became a party 
to the appeal by reason of the proceedings in Xo. 12,131. 

STATUTES 

Longshoremen’s and Harbor Workers' Compensation 
Act, 44 Stat. 1424, 33 U.S.C. sec. 901, provides: 

Sec. 18. In case of default by the employer in the 
payment of compensation due under any award of com¬ 
pensation for a period of thirty days after the com¬ 
pensation is due and payable, the person to whom such 
compensation is payable may, within one year after 
such default, make application to the deputy commis¬ 
sioner making the compensation order for a supple¬ 
mentary order declaring the amount of the default. 
After investigation, notice, and hearing, as provided in 
section 19. the deputy commissioner shall make a sup¬ 
plementary order, declaring the amount of the default, 
which shall be filed in the same manner as the compen¬ 
sation order. In ease the payment in default is an 
installment of the award, the deputy commissioner 
may, in his discretion, declare the whole of the award as 
the amount in default. The applicant may file a certi¬ 
fied copy of such supplementary order with the clerk of 
the Federal district court for the judicial district in 
which the employer has his principal place of business 
or maintains an office, or for the judicial district in 
which the injury occurred. In case such principal place 
of business or office or place where the injury occurred 
is in the District of Columbia, a copy of such supple¬ 
mentary order may be filed with the clerk of the Su¬ 
preme Court of the District of Columbia. Such supple¬ 
mentary order of the deputy commissioner shall be 
final, and the court shall upon the filing of the copy 
enter judgment for the amount declared in default by 
the supplementary order if such supplementary order 
is in accordance with law. Review of the judgment so 
entered may be had as in civil suits for damages at 
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common law. Final proceedings to execute the judg¬ 
ment may be had by writ of execution in the form used 
by the court in suits at common law in actions of as¬ 
sumpsit. Xo fee shall be required for filing the supple¬ 
mentary order nor for entry of judgment thereon, and 
the applicant shall not be liable for costs in a proceeding 
for review of the judgment unless the court shall other¬ 
wise direct. The court shall modify such judgment to 
conform to any later compensation order upon presen¬ 
tation of a certified copv thereof to the court.” (33 
U.S.C. 918) 

Sec. 21. (a) A compensation order shall become 
effective when filed in the office of the deputy commis¬ 
sioner as provided in section 19, and, unless proceed¬ 
ings for the suspension or setting aside of such order 
are instituted as provided in subdivision (h) of this 
section, shall become final at the expiration of the 
thirtieth day thereafter. 

(b) If not in accordance with law, a compensation 
order may lie suspended or set aside, in whole or in part, 
through injunction proceedings, mandatory or other¬ 
wise, brought by any party in interest against the 
deputy commissioner making the order, and instituted 
in the Federal district court for the judicial district in 
which the injury occurred (or in the Supreme Court of 
the District of Columbia if the injury occurred in the 
District). The orders, writs, and processes of the court 
in such proceedings may run, be served, and be return¬ 
able anywhere in the United States. The payment of 
the amounts required by an award shall not be stayed 
pending final decision in any such proceeding unless 
upon application for an interlocutory injunction the 
court, on hearing, after not less than three days’ notice 
to the parties in interest and the deputy commissioner, 
allows the stay of such payments, in whole or in part, 
where irreparable damage would otherwise ensue to the 
employer. The order of the court allowing any such 
stay shall contain a specific finding, based upon evi¬ 
dence submitted to the court and identified by reference 
thereto, that such irreparable damage would result to 
the employer, and specifying the nature of the damage. 

(c) If any employer or his officers or agents fails to 
comply with a compensation order making an award 
that has become final, any beneficiary of such award or 
the deputy commissioner making the order may apply 
for the enforcement of the order of the Federal district 
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court for the judicial district in which the injury oc¬ 
curred (or to the Supreme Court of the District of 
Columbia if the injury occurred in the District). If the 
court determines that the order was made and served 
in accordance with law, and that such employer or his 
officers or agents have failed to comply therewith, the 
court shall enforce obedience to the order by writ of 
injunction or by other proper process, mandatory or 
otherwise, to enjoin upon such person and his officers 
and agents compliance with the order. 

(d) Proceedings for suspending, setting aside, or en¬ 
forcing a compensation order, whether rejecting a claim 
or making an award, shall not be instituted otherwise 
than as provided in this section and section IS, 

SUMMARY OF ARGUMENT 

1. An award of compensation when made by the deputy 
commissioner is payable in the manner therein provided, 
unless the effect of the order is stayed pursuant to applicable 
statute. But no stav of payments mav validlv be made 
otherwise than in pursuance of the statutory direction. 

2. The filing of a proceeding for judicial review does not 
ipso facto stay payments, nor does an appeal after such 
review. 

3. The judgment below dismissing the complaint was in 
complete conformity with the statute, and the money judg¬ 
ment subsequently applied for under the statute was 
properly entered. 

4. This Court is not empowered by the statute to stay 
execution of a judgment in the circumstances of this case. 


ARGUMENT 


I 


Unless stayed by court order consistent with the statute, a com¬ 
pensation award is effective when filed 

The District of Columbia Workmen’s Compensation law 
contains full and complete provisions setting forth the pro¬ 
cedure in respect of claims (33 U.S.C. 919). A claim is 
adjudicated by a compensation order, either awarding com¬ 
pensation or rejecting the claim (id. 919(e)). “A compen¬ 
sation order shall become effective when filed in the office 
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of the deputy commissioner as provided in section 19, and, 
unless proceedings for the suspension or setting aside of 
such order are instituted as provided in subdivision (b) 
of this section, shall become final at the expiration of the 
thirtieth day thereafter.” (Emphasis added) (33 U.S.C. 
921 (a)). 

According to the statute, an order becomes “effective” 
when filed, which means that if compensation is ordered to 
be paid, it shall be paid. If judicial review proceedings 
are instituted which challenge the order, the finality of 
the order is stayed, but not the effectiveness, as will here¬ 
inafter be mentioned. The effectiveness of the order may 
be stayed only by following the prescribed statutory pro¬ 
cedure in respect to interlocutory injunctions. 

It is held by this Court, and other courts in cases arising 
under the Longshoremen’s Act, that the findings of fact 
of the deputy commissioner are presumed to be correct: 
Anderson v. TIoage, Deputy Commissioner, 63 App. D.C. 
169, 70 F. 2d 773 (1934); Luckenbach Steamship Co., Inc. 
v. Norton. Deputy Commissioner, 96 F. 2d 764 (C.A. 3, 
1938); Burley Welding Works, Inc. v. Laivson, Deputy 
Commissioner, 141 F. 2d 964 (C.A. 5, 1944). 

The rights, remedies and procedures under the Long¬ 
shoremen’s Act are governed exclusively by the statute, 
and the powers properly to be exercised by the court are 
those only which are expressly conferred by the said Act: 
Shugard v. TIoage, Deputy Commissioner, 67 App. D.C. 52, 
89 F. 2d 796 (1937); Associated Indemnity Corp. v. Mar¬ 
shall. Deputy Commissioner, 71 F. 2d 235 (C.A. 9, 1934). 
Compare Bassett, Deputy Commissioner v. Massman Con- 
str. Co., 120 F. 2d 230 (C.A. 8, 1941), cert, denied 314 U.S. 
648. 

It follows therefore that an award of compensation made 
under the statute is payable in the manner provided in the 
award, unless the effect of the order is stayed pursuant 
to the applicable statute (33 LLS.C. 921 (b)). 

The appellants accordingly became obligated to pay the 
amount awarded by the deputy commissioner in the (first) 
compensation order dated December 1, 1952, which is the 


s 


subject of the appeal in Xo. 11893, on the effective date 
of the order, which is the date that it was filed in the office 
of the deputy commissioner. The obligation to pay con¬ 
tinues unless a stay of payments in the manner provided 
by the statute shall interrupt the effectiveness of the order. 

The statute provides in section 21 (b) (33 U.S.C. 921 (b)) 
that if not in accordance with law a compensation order 
may be suspended or set aside by proceedings instituted 
in the United States District Court. But the mere institu¬ 
tion of proceedings has no effect whatsoever upon the 
obligation to comply with the effective compensation order. 
The statute contains a specific provision governing the 
matter of staying the effectiveness of an order and the 
payment of amounts required thereunder. The specific 
provision reads as follows: 

“(b) * * * The payment of the amounts required 
by an award shall not be stayed pending final decision 
in any such proceeding unless upon application for an 
interlocutory injunction the court, on hearing, after 
not less than three days’ notice to the parties in inter¬ 
est and the deputy commissioner, allows the stay of 
such payments, in whole or in part, where irreparable 
damage would otherwise ensue to the employer. The 
order of the court allowing any such stay shall contain 
a specific finding, based upon evidence submitted to 
the court and identified by reference thereto, that such 
irreparable damage would result to the employer, and 
specifving the nature of the damage.” (33 U.S.O. 
921 (b)) 

Although in a prior cause adjudicated in the court below 
(here as Xo. 11S93) the plaintiffs sought (a) a preliminary 
restraining order (not authorized by the statute) and (b) 
a temporary injunction, in respect to the compensation 
order of December 1, 1952, which were denied, they did 
not appeal from such denial (JA 10A, 29A Case Xo. 11893). 

In the present appeal, Xo. 12,032, which arose out of a 
compensation order declaring the amount of compensation 
in default, filed by the deputy commissioner on September 
9, 1953 (JA 11), the plaintiffs again ask for (a) a prelimi¬ 
nary restraining order and (b) a temporary injunction 
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(JA 9). The complaint was supplemented by a motion for 
interlocutory or temporary injunction (JA 18) and the 
stay sought was denied (JA 26) following a hearing, as 
provided by the statute. 

If plaintiffs were to obtain any stay of payment of com¬ 
pensation it could have been made only in respect to the 
order of December 1, 1952, and it became incumbent upon 
them to assert and prove by evidence the specific nature 
of the “irreparable damage” which they believe would 
ensue should they be required to pay the amount of the 
award. Plaintiffs’ several applications to the court below 
singularly lacked allegations sufficient to show irreparable 
damage. For example, the complaints merely alleged that 
the employee Briscoe could pursuant to section 18 of the 
Act (33 U.S.C. 918) file a copy of the supplementary order 
declaring default and secure entry of a judgment thereon 
and that plaintiffs would have to pay 20% additional com¬ 
pensation for delay as imposed by the statute (JA 9A, Xo. 
11893, JA 9, Xo. 12032). There is no allegation of the 
nature of the irreparable damage. There is merely a con¬ 
clusion that there would be irreparable damage, wholly 
unsupported by any allegation of fact. Similarly, in the 
motion filed below, it is stated merely that “Plaintiffs will 
suffer irreparable damage, injury and loss if said Supple¬ 
mentary Compensation Order of September 9, 1953 is al¬ 
lowed to stand uncontested * # # so as to become a judg¬ 
ment”. (JA 19) 

The appellants stand before this Court with nothing more 
than their record of the bare allegation of irreparable dam¬ 
age in no wise explained or proven. 

It is very clear from the language in the statute that 
Congress intended that employees who suffer industrial 
injuries and who have been found to be entitled to com¬ 
pensation, after the processes of the Act have been carried 
through, shall be paid such compensation as ordered unless 
the court, following the strict requirements in the statute, 
should relieve the employer 'pendente life of the immediate 
obligation to pay. The need for such a provision is appar¬ 
ent. Most injured workmen are without the means by 
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which to maintain themselves during the period of hospi¬ 
talization treatment and inability to return to work due 
to the industrial accident. A balance had to be struck at 
some point between the imperative needs of the injured 
workman at a time he is helpless, and the necessity of giv¬ 
ing protction to the interests of the employer. Congress 
struck the balance in favor of the employer at the point 
where he could show factual “irreparable damage”. It 
should be evident that if a complaint would satisfy the 
statute by merely reciting the words of the statute, namely, 
that “irreparable damage would result” from the fact 
of payment, then every employer and every insurance car¬ 
rier would have the right merelv to make the bare recita- 

C 1 v 

tion in their judicial review pleadings and forthwith obtain 
a stay, thus completely nullifying the major direction of 
the statute which is that “The payment of the amounts 
required by an award shall not be stayed pending final 
decision in anv such proceeding # * # .” (33 U.S.C. 921 

(b)). 

What damage the appellants would suffer, their complaint 
leaves entirely to the imagination, except to the extent il¬ 
luminated by the allegations in the complaint at page 9A 
of the Joint Appendix in Xo. 11,893. The key to plaintiffs’ 
concern as to irreparable damage is that they would have 
to pay 20 per centum additional compensation required 
under section 14 (f) of the Act (33 U.S.C. 914 (f)) if the 
awarded compensation is not paid within ten days after 
it becomes due. How absurd this argument appears on its 
face: Of course, all employers or carriers equally are 
obliged under section 14 (f) to pay 20 per centum addi¬ 
tional compensation if they disobey the law by unduly de¬ 
laying the payment of benefits without the sanction of an 
interlocutory injunction. Here again, every employer or 
carrier could equally present the same absurd argument 
that if they fail to comply with the law they will have to 
pay the 20 per centum additional compensation, and because 
this imposition would be due to their own failure they 
thereby suffer “irreparable damage”. The converse of 
this argument is that if appellants comply with the law 
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then they would not suffer such irreparable damage. 
Merely to state the proposition shows that it reduces itself 
to an absurdity. 

w 

Even if the appellants had alleged that an attempt to 
recover from the employee (assuming the compensation 
order should not be sustained) would be unsuccessful (a 
factual situation not proved or alleged), “irreparable dam¬ 
age” would not exist since a person cannot be said to suffer 
irreparable damage merely because a defendant could not 
pay a money damage. It is an elementary proposition that 
where there is an adequate remedy at law—and there would 
be to recover compensation—equity will refuse an injunc¬ 
tion based upon irreparable damage. The remedy must 
be inadequate—not the chance of collecting the judgment. 
See Alabama Dry Dock Co. v. Henderson, 9S F. Supp. 1001 
(Ala. 1931) and Luckenbaeli Steamship Company, Inc. v. 
Norton, 21 F. Supp. 707 (Pa. 1937) also other like cases, 
such as Travelers Insurance Co. v. Norton, 32 F. Supp. 301, 
Tucker v. Norton, 47 F. Supp. 762 (Pa. 1942), affirmed 134 
F. 2d 172; Smith v. Clark, 1932 AMC 143; Continental Cas¬ 
ualty Co. v. Lawson. 2 F. Supp. 459 (Fla. 1932); American 
Shipbuilding Co. v. McManigal. 65 F. Supp. 297 (X.Y. 1946); 
Pioneer Engineering Co. v. Cardillo. 6S F. Supp. 743 (Pa. 
1946); Lehigh Valley R. R. Co. v. Lowe, 68 F. Supp. 753 
(X. J. 1946); Seas Shipping Co. v. Cardillo, 86 F. Supp. 
531 (X.Y. 1949). 

The appellants could not complain that they were in any 
respect denied a hearing by the lower court on their appli¬ 
cation for stay of payments. They were given their hear¬ 
ing, hut their showing was completely inadequate and the 
lower court properly denied the stay of payment. We men¬ 
tion again that the appellants failed to appeal in respect 
to the onlv denial of stav as to which this court could take 
cognizance—that in case X^o. 11,893. 
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II 

The filing of a proceeding below does not ipso facto stay pay¬ 
ments, nor does the taking of an appeal 

Notwithstanding the clear direction in section 21 (b) of 
the statute that the payment of the amounts required by 
the award shall not be stayed pending final decision in a 
judicial review proceeding, the appellants’ position seems 
to be that “* * * no amounts need be paid until the courts 
have ruled" (Appellants’ Brief at page 19). This is cou¬ 
pled with the appellants’ assertion (a) that an employer 
may not be compelled to pay an award under an effective 
compensation order, and (b) that the only result flowing 
from failure to pay is the addition of 20 per centum of 
the amount due, as provided in section 14 (f) of the Act 
(33 U.S.C. 914 (f)). Aside from misreading the obvious 
purpose and intent of section 14 (f), which relieves against 
the 20 percent additional compensation only if an inter¬ 
locutory injunction staying payment is allowed by the court, 
appellants would have the court ignore completely the statu¬ 
tory provision in section 21 (b) that the amounts shall not 
be stayed otherwise than by interlocutory injunction. 

As mentioned above, a compensation order becomes effec¬ 
tive when filed in the office of the deputy commissioner (33 
V.S.O. 921 (a)). The effectiveness of the order, that is, its 
requirement to pay an award therein, is not automatically 
stayed pending final decision in the lower court. The statute 
requires affirmative action to stay, in keeping with the strict 
procedural requirements of the statute and a stay, if 
granted, must rest on “irreparable damage”. 

There is no provision in the Compensation Act authorizing 
a stay of execution of a judgment issued by an appellate 
court. The reason for this is apparent. If the lower court 
should find irreparable damage following the statutory pro¬ 
cedures, it would on an application for interlocutory injunc¬ 
tion issue the necessary stay. If a compensation order is not 
in accordance with law, the lower court would set aside the 
compensation order and that would end the matter so far 
as payments are concerned. If the lower court should find 
the compensation order to be in accordance with law, it 
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would deny the injunctive relief sought and dismiss the 
complaint, leaving the compensation order in its “effective” 
state. It would certainly be anomalous for Congress to 
provide so meticulously and carefully in the statute for the 
consideration of applications for interlocutory injunctions 
by the lower court, but carelessly to leave the whole matter 
entirely open and without like safeguards for the staying 
of payments by an appellate court. The need of individual 
claimants is just as great during the appellate stage of a 
proceeding as it is during the time of the proceeding before 
the lower court. Moreover, the stay of payments provided 
for by the statute can be accomplished only by an interlocu¬ 
tory injunction following the taking of evidence . Such a 
proceeding is necessarily one inherent in a lower tribunal 
and not in an appellate court. 

While the appellants noted an appeal from an order of 
the court below denying claimant’s application for inter¬ 
locutory injunction (JA 26) in respect to a proceeding in 
which such an injunction could not have issued (as we shall 
bring out below), we do not construe their appeal as in¬ 
cluding the assertion that this Court can act on an applica¬ 
tion for interlocutory injunction under section 21 (b) of the 
Statute, but if they should so assert, appellees point out 
that no such application teas made to the court. 

Ill 

The judgment below both in dismissing the complaint and in 
granting the money judgment was correct 

The proceeding below in respect to Xo. 12,032 consisted of 
a complaint for injunction to suspend and set aside the 
deputy commissioner’s supplementary compensation order 
of September 9, 1953 (JA 5 to 9). One of the grounds in 
opposition to the complaint was that “there is no basis in 
the law for the instant proceeding.” (JA 20) 

Appellants apparently have misread the purpose of sec¬ 
tion 18 of the Longshoremen’s and Harbor Workers’ Com¬ 
pensation Act (33 U.S.C. 918). That section deals exclu¬ 
sively with the processes to follow in enforcing the payment 
of compensation which is in default. Included in the proc- 


esses is the procedure outlined in section 19 of the Act (33 
U.S.C. 919) which deals with notice, hearing and the essen¬ 
tial features of administrative due process. There are 
many State workmen's compensation law provisions pro¬ 
viding similarly for summary judgment upon the filing of 
supplementary orders declaring default in payment. The 
terms and conditions in the various statutes vary consid- 
erablv from state to state, but in essence thev are all similar 
in purpose and effect. For nearest in comparison to the 
District of Columbia law, see section 24 of the Florida work¬ 
men’s compensation act. 

Under section 19 (c), the deputy commissioner is required 
to hold a hearing “upon application of any interested 
party”. Notice must be given in a like manner as is pro¬ 
vided under section 19 in respect to a claim. Section 18, 
while it does not deal with a claim, qua claim, does deal with 
an application for a supplementary order, which is the mov¬ 
ing paper rather than a claim. 

According to the record, the injured employee by his 

counsel made application for a supplementary order as 

provided under section IS. This was dated July 29, 1953 

(JA 23). On August 4,1953, notice of application was sent 

to the appellants, together with a copy of the application 

(JA 24). In the complaint filed below, there is no allegation 

that the appellants did not receive this notice (JA 5). All 

that is stated is that thev did not receive “anv notice of 

• • 

hearing” (JA 7). Appellants received as much notice of 
the application as it was possible to give them; namely, com¬ 
plete notice. Appellants are chargeable with a knowledge 
of the law. In this instance it is the statute and the appel¬ 
lants’ right thereunder (33 U.S.C. IS and 919 (c)), to apply 
for a hearing if they wanted one. There is no compulsion 
in the statute requiring the deputy commissioner to hold a 
hearing when no one applies for a hearing. The notice to 
appellants stated precisely what the employee sought. Ap¬ 
pellants could have looked at the statute, if not familiar with 
its provisions. 

The compensation order awarding compensation filed 
December 1, 1952 (the original order, JA 21 A, No. 11,893) 



was “effective” (33 U.S.C. 921 (a)) at the time of the em¬ 
ployee’s application for a supplementary order. Only one 
question was necessarily raised by the application and that 
was: Did the employer and carrier comply with the effective 
order? Since the statute (33 U.S.C. 914 (1)) requires the 
giving of receipts for a payment of compensation and re¬ 
quires the employer to produce the same for inspection by 
the deputy commissioner whenever required, the deputy 
commissioner in his notice asked the appellants to submit 
such proof of payment (JA 24). Appellants were given 
ample time to assert their right to ask for a hearing and to 
comply with the request for the evidence of payment. They 
were given the ten days’ notice required under section 19, 
and more. The deputy commissioner waited until September 
9, 1953 to hear from the appellants. On that date, and in 
the face of complete silence as regards the appellants, he 
filed the supplementary compensation order (JA 13). We 
mentioned above that in respect to the proceeding filed in 
the lower court, the defendant Britton opposed the relief 
sought on the ground that “there is no basis in the law for 
the instant proceeding”. Actually, there is no statutory 
authority for the filing of a judicial review proceeding such 
as that filed by appellants, exemplified in JA 5. 

It will be recalled that under section 21 (a) of the statute, 
a compensation order becomes effective when filed in the 
office of the deputy commissioner and does not become final 
until the expiration of the thirtieth day thereafter. If pro¬ 
ceedings are instituted under section 21 (b), the order does 
not become final until the termination of these proceedings, 
but this is not the situation with respect to default orders 
under section 18. Section 18 does not merely make the de¬ 
fault order effective. The statute specifically says, “Such 
supplementary order of the deputy commissioner shall be 
final * * *”. (Emphasis added) (33 U.S.C. 918) It is 
so completely final that upon filing of a copy of the order, 
the court is required to enter judgment. It has the same 
finality as an order under section 21 (a) as to which there is 
no judicial review. 

While the supplementary order declaring default has that 
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degree of finality which makes it possible to enter, forthwith, 
a judgment thereon (the same extent of finality as an un¬ 
challenged order under section 21 (a)), proceedings never¬ 
theless may be instituted in respect to the judgment, the 
statute providing that “Review of the judgment so entered 
may be had as in civil suits for damages at common law”. 
The rationale for this procedure is apparent. The only 
question considered under section IS is whether payment 
has been made. If not, and it is due, that fact is determined. 
The supplementary order is only a vehicle for the court to 
examine at the time judgment is entered. It serves no other 
purpose. It is the judgment which counts under section 18 
and any irregularities in respect to obtaining that judgment 
are examined into in the ordinary judicial method of ex¬ 
amining judgments; namely, review of the judgment and 
this would include the paper supporting the judgment; 
namely, the supplementary order. If the procedure were 
intended otherwise then Congress would have provided only 
that the supplementary order be effective and not final and 
that it could be reviewed under section 21 (b). 

It is therefore apparent that the only proceeding which 
the appellants had a right under the statute to institute 
would have been a proceeding seeking review of the judg¬ 
ment. The next obvious question is: “What would the 
record consist of in such a proceeding to review the judg¬ 
ment ?” In this case the supplementary order would be the 
necessary record ingredient in support of the judgment. 
(If the deputy commissioner had held a hearing, that record 
also would have been pertinent.) 

We next turn to the Federal Rules of Civil Procedure to 
ascertain what procedural provisions are made for the 
review of a judgment. Rule 60 (b) provides the necessary, 
and the complete, direction. Under Rule 60 a judgment may 
be reviewed on motion (which would not affect the finality 
of the judgment or suspend its operation) or the judgment 
may be reviewed “by an independent action”. In order to 
understand the last quoted phrase, it is necessary to consider 
what constitutes action to review a judgment. The general 
subject of review of judgments is discussed in 49 C.J.S. secs. 
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311-313, 314-319, and 341-400. There was of course the old 
common law writ of error coram nobis which was used to 
obtain a review and correction of a judgment by the court 
which rendered it (40 C.J.S. sec. 311). While this writ is 
still an available remedy and can be used, it has been largely 
superseded by other forms. A writ of error coram nobis 
was in substance a proceeding in the nature of a new suit to 
review a judgment and was used effectively after the time 
had elapsed for the filing of a motion to review. Another 
general kind of independent action to review a judgment is 
that afforded by statute (and section 18 of the Longshore¬ 
men's Act contains statutorv authoritv to entertain an ac- 

♦ • 

tion to review a judgment). Such an action would neces¬ 
sarily follow a process similar to that of a bill of review, not 
being a continuation of the original action. There is still 
another method of reviewing a judgment; namely, the fa¬ 
miliar one of review of a judgment founded upon a bill in 
equity attacking the judgment in an independent proceeding. 
(The general injunction provisions in section 21 of the Long¬ 
shoremen’s Act are in the nature of equity suits.) 

Any one of the processes provided by the Federal rules 
for review of judgment would have been available for the 
appellants to have relied upon in the present case, if they 
had had ground for seeking such review. 

We mentioned above that in the present case the record 
for the purpose of entry by the lower court of the judgment 
consisted solely of the supplementary compensation order. 
If there had been an error apparent on the face of this 
supplementary order not discovered until after the entry of 
the judgment, or on the judgment itself taken with that 
order, under Rule 60 (b) (FRCP) it would have been en¬ 
tirely proper for the appellants to have filed a motion calling 
attention to the error apparent on the face of the judgment 
record. Assuming that appellants had demanded a hearing 
before the deputy commissioner on the employee's applica¬ 
tion, and that appellants believed that something had oc¬ 
curred in the course of the hearing vitally affecting the 
validity of the supplementary order, or for that matter 
something completely outside the record of the hearing, 
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since such supplementary order would not on its face dis¬ 
close the point of error in such situation, the court could 
have determined whether the supplementary order was in 
accordance with law and supported the judgment, within the 
meaning of section IS, only by reference to the record itself 
or outside evidence. In this situation the appellants could 
have relied on Rule 60 (b) in its other aspect, namely, the 
“independent action" type of review of the judgment it 
affords. This would have consisted in the filing of a bill 
alleging the errors in the record or outside the record, mak¬ 
ing the record a part of the bill or otherwise, thus to give the 
court something of substance in reviewing the judgment by 
which to identify the error. In such situation, were it not 
for Rule 60 (b), appellants could have relied on a writ of 
coram nobis, a bill of review, or such other processes as were 
recognized at common law. These processes however are 
abolished by Rule 60 (b) and in their place, as above men¬ 
tioned, review is accomplished (1) by motion or (2) by an 
independent action. 

The appellants apparently have overlooked the meaning 
of the review right in section IS, in their assertion that such 
a “review cannot reasonably be interpreted to mean any¬ 
thing other than that appellants should have all the rights 
inherent in a common law appeal'’. (Appellants’ Brief 15). 
That this is not so is apparent from the statute itself, aside 
from the legal nomenclature used; namely, “Review of the 
judgment". 

It will be recalled that when proceedings are instituted 
under section 21 (b) of the Act, a compensation order does 
not become “final" until the termination of the proceedings. 
Section 21 (b) mentions only the judicial proceedings in the 
United States district courts. The word “appeal ” is not 
used in that section. The right to appeal to a United States 
circuit court of appeals from the lower court’s decision 
under section 21 (b) is derived from other statutes. If the 
appellants were correct in their assertion, it is obvious that 
one would expect the words “review of the judgment” (ac¬ 
cepting appellants’ notion that these words mean “appeal”) 
to be found in section 21 and as meaning an “appeal” from 
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the lower court. But they are not there. Right to appeal, 
therefore, is that given by statute other than the Long¬ 
shoremen's Act. It would be strange indeed for Congress 
to provide specifically for an “appeal’ in section 18, as 
distinguished from lower court review of a judgment, but 
to fail to provide similarly for appeals in section 21 (b), 
which is the basic judicial review section of the Act. We 
say that Congress knew what it was doing in coupling 
review of the judgment with the judgment itself, and that 
it meant lower court review and not appeal. 

By comparing section 21 with section 18, it will be noted 
as above mentioned, that a supplementary order becomes 
final by the filing thereof by the deputy commissioner. The 
granting of judgment based on the supplementary order is 
an automatic process, so automatic in fact that it was neces¬ 
sary for the Congress to provide especially for ancillary 
proceedings in respect to the judgment. “Review of a 
judgment” in the nomeelature of the law, coupled with ob¬ 
taining the “judgment” itself as in section 18, can mean 
only the type of review to which Rule 60(b) (FRCP) applies. 
This review takes place in the court entering the judgment, 
either by motion or by independent action. It is obvious, 
therefore, that the appellants have no case in respect to the 
appeal as to which they gave notice on October 23, 1953 
(JA 26), since the supplementary order was by statute made 
final when entered by the deputy commissioner. The only 
possible appeal would have been from the results of an 
independent action instituted under Rule 60 (b) seeking 
review of the judgment. The plaintiffs instituted no such 
proceedings. They did not even file a motion under Rule 
60 (b). There is therefore no basic motion, bill, complaint, 
or other pleading upon which to found their appeal. 

It is obvious also from another sentence in section 18 that 
a “review of the judgment” is that sort of proceeding con¬ 
templated by Rule 60 (b), and that the phrase has nothing 
to do with an appeal as such. In the same paragraph au¬ 
thorizing review of judgment, it is provided: 

“Xo fee shall be required for filing the supplementary 

order nor for entry of judgment thereon, and the appli- 



20 


cant shall not bo liable for costs in a proceeding for a 
review of the judgment unless the court shall otherwise 
direct." (Emphasis added) 

This language in the context in which found concerns a 
proceeding for a review of the judgment which Rule 60 (b) 
identifies as “an independent action.' 9 This would be 
strange language indeed to use if an appeal were intended. 
If so, why was it not added to section 21 (b) also. 

With the foregoing in mind, attention is directed to the 
record to see just what sort of a proceeding appellants have 
filed below. 

The opening paragraph of the complaint concerning the 
supplementary order asserts that the lower court has juris¬ 
diction “ expressly under section 33-921, United States 
Code" (JA 5). 1 The appellants are in error in asserting 
jurisdiction under section 21 of the Longshoremen’s Act. 
Section 21 (b) applies only to orders that are effective but 
not final. As above mentioned, section 18 makes a supple¬ 
mentary order final. Xot only does section 21(b) not pro¬ 
vide for judicial review of supplementary orders, but sec¬ 
tion 18 likewise contains no provision for judicial review, 
as such, of supplementary orders. Under the statute, there¬ 
fore, as asserted by the defendants below, appellants have 
no basis at law for the instant proceeding, and the court 
could not give the kind of relief which appellants sought by 
the complaint. This is further reinforced by the fact that 
the law contemplates only one time to make application for 
interlocutory injunction. Appellants exhausted their right 
in this respect when they sought stay of effectiveness of the 
first compensation order filed on December 1,1952 (JA 10A, 
21 A. Xo. 11,893). 

The court below could not lawfully have granted appel¬ 
lants’ prayer for interlocutory injunction on the complaint 
filed in respect to the supplementary compensation order 
(JA 5) for the reason that the statute does not permit the 
granting of an interlocutory injunction with respect to com¬ 
pensation orders that are final. 

1 We take the statutory reference to mean Title 33 U.S.C. section 
921. 
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Logic and reason support the statute scheme. The stat¬ 
ute gives an employer or carrier one opportunity to obtain 
an interlocutory injunction, and that opportunity arises 
only in respect to effective though not final orders litigated 
under section 21 (b). Assuming the court finds such a com¬ 
pensation order to be in accordance with law, there remains 
only the matter of collecting defaulted payments. And for 
that reason, a supplementary order is made final by statute. 
The very finality of the order precludes any subsequent 
application for interlocutory injunction, as otherwise an 
employer or carrier could do the very thing which the pre¬ 
sent appellants have done, which was to attempt to obtain 
an interlocutory injunction after having been denied an in¬ 
terlocutory injunction in the basic proceeding on the same 
grounds. Having been heard fully and denied an interlocu¬ 
tory injunction and a permanent injunction, the essentials 
of due process of law are met. The statute does not con¬ 
template that compensation may be denied indefinitely to 
an employee through repetitious actions which repeat the 
same grounds. 

Accordingly, the court below properly denied all relief 
sought in the present proceeding and its action in granting 
judgment as required by the statute is not only consistent 
with the statute, but inescapable.’ Consistent with the 
statute, this court is requested to hold (as defendants 
pleaded below) that section 21 (b) cannot be used as au¬ 
thority for reviewing a section IS supplementary order, nor 
can the authority for interlocutory injunctions under sec¬ 
tion 21 (b) be employed to stay the payment of compensa¬ 
tion under an order proceeding from section IS which the 
statute makes final. To be consistent with the statute, it 
should be held that the right to test action under section IS 
arises after the filing of a supplementary order, after the 
filing of the judgment and only by an independent proceed¬ 
ing to review that judgment which would require a bill of 
complaint and answer and the production of evidence, un¬ 
less the judgment on its face, including the supplementary 
order which is the record for the judgment, shows patent 


error. 



Ordinarily, a review of a judgment might bring up ques¬ 
tions of jurisdiction, fraud, non-compliance with the statute, 
and the like, but not the merits of the case under a previous 
order which has become final. 

This brings us to the question: What is the record before 
this Court pertaining to the judgment? Before answering 
this question, it should again be mentioned that even in this 
Court, the appellants have made no proper showing since 
their only appeal in respect to the judgment is as to the 
bare judgment itself (JA 4). 

In order for the appellants to make a proper presentation 
here, they would have to show (a) that the court below 
denied a motion to set aside the judgment, such motion 
being proper under Rule 60 (b), or (b) that they filed an 
independent action, and have included the record thereof 
as the record on appeal. Appellants have shown neither 
and accordingly there is nothing of which this court can 
take cognizance. It cannot take cognizance of the complaint 
below, because there is no authoritv in the statute to file 

V 

such complaint. It cannot take cognizance of the supple¬ 
mentary compensation order, because there is no action of 
the lower court of any review of the judgment taking into 
account any error on the face of the supplementary order. 
If there were such error the appellants have not told us of 
its nature. 

The appellants accordingly are asking this court to hear 

an appeal from the judgment below without having laid a 

scintilla of foundation by motion below or independent 

action below through which to describe the alleged error 

in the entry of the judgment. Accordingly, so far as the 

“record” is concerned, this Court has before it merelv the 

• 

bare judgment, which on its face tells nothing concerning its 
legality. The complaint filed below can be searched from 
one end to the other and it will not be found to assert anv- 
thing which could be construed as requesting the lower court 
to review the judgment. As a matter of fact, the complaint 
below was filed in point of time before the judgment and 
obviously could not possibly constitute an independent 
action for review of the judgment of the kind mentioned in 
Rule 60 (b). 
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Appellants have placed the cart before the horse and com¬ 
plain about the final supplementary order which no section 
of compensation law permits to be reviewed. In respect to 
the judgment itself, there is no record on appeal showing 
that the appellant filed any moving paper whatsover in the 
nature of a motion to vacate or a bill to review. 

IV 

The statute authorizes no stay of execution by the appellate 
court of a judgment under the compensation law 

The appellants filed in this Court a motion to stay execu¬ 
tion of the judgment entered below on October 27, 1953. 
This Court, after preliminary consideration, entered an 
order on November 6, 1953 staying the execution of the 
judgment of the district court pending further action by this 
Court upon the appellants’ motion (JA 3). It is obvious 
from the Court’s order that the appellants’ motion is still 
before the court and is still unadjudicated. 

There is no provision in the compensation law authorizing 
the appellate stay of execution of a judgment in circum¬ 
stances such as those in the present case. 

Subsection (b) of section 21 of the Longshoremen's Act 
contains the only authority for staying payments pending 
final decision. 

Subsection (d) of section 21 (33 L T .S.C. 921 (d)) provides 
as follows: 

“Proceedings for suspending, setting aside or enforcing 
a compensation order, whether rejecting a claim or mak¬ 
ing an award, shall not be instituted otherwise than as 
provided in this section and section 18.” 

As stated in the early part of the argument, if Congress 
intended any other procedure than that in section 21 (b) to 
be employed in staying the payment of compensation, it is 
reasonable to assume an appropriate provision would have 
been added to the Act. If section 21 (b) tells us anything 
specific, it tells us that: 

“The payment of the amounts required by an award 
shall not be stayed pending final decision in any such 
proceeding * * 
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Presumably, if there should be the right to stay execution 
under section IS, the provisions giving that right would be 
expected to be at least as formal, as carefully surrounded 
by safeguards, and as specific as those dealing with inter¬ 
locutory injunctions. It would be completely illusory (inso¬ 
far as seeking to give the disabled workmen the benefit of 
compensation during the pendency of proceedings) for the 
Act to provide so carefully in respect to interlocutory in¬ 
junctions in the district court, but to leave the matter with¬ 
out similar careful protection in the court of appeals. 

Considering the purpose embodied in section 21 (1)) in 
respect to continuing compensation, it would seem a fortiori 
that these payments should not be stayed in appealed cases. 
To start with, the deputy commissioner's compensation 
order is presumptively correct, according to cases cited 
above. If it is affirmed, that affirmance adds further weight 
in justification of the continuance of payments under the 
award. 

Accordingly, in a case such as the present one, where the 
appellants have not even made out a prima facie right to 
appeal on the basis of the record, the stay of execution would 
appear all the more difficult to justify. 

V 

Appellants' Brief 

We desire to comment upon several matters discussed in 
appellants’ brief. 

While we have considered and argued the sleevelessness 
of appellants’ complaint below, we do not desire to be under¬ 
stood as giving recognition to the cogency of the arguments 
made which rest in turn upon the complaint (JA 5). Appel¬ 
lants’ principal reliance appears to be based on their alle¬ 
gation that the employee had his left leg amputated at Perry 
Point, Maryland on November 25, 1952, which in some man¬ 
ner yet to be explained caused the appellants to entertain 
the belief that the employee’s temporary total disability 
changed forthwith to permanent partial disability; presto, 
as of November 25, 1952. 

Here again ive are faced with the absence of a record. 
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There is no proof in the record in case No. 11,893 or in cases 

No. 11,996 or in No. 12,032 that the employee had his leg 

removed or that his disability changed on November 25, 

1952 (the alleged date of the operation) from temporary 

total disability to permanent partial disability. The record 

speaks for itself. The appellants have tried to bring in 

facts conceivably known to them which are not in anv wise 
•> » 

a part of the record on this appeal. A party may not in a 
proceeding under the Compensation Act rely on matters 
which are not in the record: South Chicago Coal <f; Dock Co. 
v. Bassett. Deputy Commissioner, 309 U.S. 251 (1940); The 
TUw. Spencer tf; Son Corp. v. Lowe, Deputy Commissioner. 
152 F. 2d 847 (C.A. 2, 1945) cert. den. 328 U.S. 837; Ander- 
son-Nelson v. L. G. Ererist, Inc.. 65 S.D. 568, 276 NAY. 257 
(1938); Harris v. Harris, 150 SAY. 2d 760 (Mo. 1942) (not 
reported in State reports); Conrad v. Midwest Coal Co., 
231 Iowa 53, 300 NAY. 721 (1941); lea May Lines v. Hudson 
Oil Co., 146 Kan. 143, 68 P. 2d 1096 (1937); Doty v. In¬ 
dustrial Accident Fund. 102 Mont. 511, 59 P. 2d 782 (1936); 
Fountain v. Booth <£ Flinn, 123 N.J.L. 422, 10 A. 2d 275 
(1940); Mitchell v. Knutson, 234 Mo. App. 832, 137 SAY. 2d 
648 (1940). 

All that the record tells us in the present case is the 
following, which is taken from the Joint Appendix 21A, 
at 22A, in appeal No. 11,893. At that place in the record, 
the employee’s injuries are described as follows: 

“* * * he suffered bruises and abrasions of the en¬ 
tire body, a W> inch longitudinal laceration of the right 
forearm, and severe trauma to the left thigh, including 
a comminuted fracture of the mid-portion of the left 
femur with displacement of the fragments, followed 
by osteomyelitis of theleft femur and hip causing mal- 
united healing of the fracture and paralysis of the 
left leg with dropped foot.” 

Appellants in the court below, notwithstanding that the 
complaint as filed is not cognizable under the statute, sought 
to defeat the employee’s right to a judgment on matters 
conceivably known to them but which they did not present 
before the deputy commissioner in the manner authorized 
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by the statute. The statute in section 22 (33 U.S.C. 922) 
provides the means and the methods for applying for a 
modification of an award. If the appellants had thought 
that the award of December 1, 1952 needed to be modified 
because of a change in the employee's physical condition or 
for any other reason, in the name of orderly procedure 
why did they not file an application with the deputy com¬ 
missioner and support that application by appropriate evi¬ 
dence seeking modification of the outstanding order? The 
Court is not the proper forum to order the modification 
under section 22 of the Act. This is not the first time such 
a tactic has been attempted in a workmen's compensation 
case at the judgment stage of the proceedings. In Smith 
et al v. Deep Vein Coal Co., ST Ind. A. 248, 155 X.E. 615 
(1927) the employer sought at the judgment stage to inject 
the argument that the award needed to be modified. In 
commenting thereon the court said: 

“Thus, it appears that the statute definitely pro¬ 
vides for such relief as appellee was entitled to. if 
any, but it has chosen to ignore the statute, to refuse 
to continue its payments, and then, when sued, to pre¬ 
sent a defense which should have been presented to 
the Industrial Board and over which the court had 
no jurisdiction. This it can not do. It must seek its 
remedy in the tribunal designated for that purpose. 
There is no pretense that the judgment was not a valid 
judgment, and, such being the case, it is not subject 
to collateral attack which appellee undertakes to make. 
Only void judgments are subject to collateral attack.” 

A like situation existed in Rosandich v. Chicago N. S. 
<£ .1/. R. Co.. 1S5 AVis. 1S4, 201 X. W. 391, and was similarly 
disposed of the court saying in part. 

“Under the theory of appellant [the employer], all 
a person has to do to nullify an award is to make 
an application to modify it. This is neither law nor 
sense.” 


Also in Conda Coal Co. v. Caldwell , 267 Ky. 774, 103 
SAY. 2d 303, the court held that on application for such 
a judgment the court “may not inquire into the merits of 
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the case to determine whether or not the award was prop¬ 
erly rendered.” The only extent of inquiry is whether the 
award is in effect and whether it has been complied with. 

Whether or not the deputy commissioner had received 
information to the effect that the employee had his leg 
amputated on November 25, 1952 is irrelevant. In the 
first place, assuming that the record showed such a fact; 
namely, that the employee had his leg amputated on Novem¬ 
ber 25, 1952, such fact is not evidence that the quality and 
character of his disability changed forthwith from tem¬ 
porary total to permanent partial. Employees with ampu¬ 
tated legs usually require a considerable healing period 
during which they are entitled to compensation for tem¬ 
porary total disability to cover their convalescence. More¬ 
over, this employee had more disability than an injured 
leg. The compensation order quoted from mentioned other 
injuries, and in addition osteomyelitis of the left femur 
and hip . conditions which on their face could produce con¬ 
siderably prolonged temporary total disability. 

If the deputy commissioner upon receipt of such informa¬ 
tion, and of his own accord, had forthwith modified the 
compensation order of December 1, 1952, he would have 
been <ruiltv of a gross breach of his statutory dutv. The 
employee has some rights also. The deputy commissioner 
has no authority under the statute to act ex parte or 
arbitrarily to change a compensation award on the basis 
of any kind of medical report, whatever its significance, 
which may be sent to him. As a matter of fact, he has a 
duty not to do such things, and if he should use such in¬ 
formation as a basis for a compensation order as appellants 
assert he should have, his modifying compensation order 
would be, and properly so, forthwith reversed by the court. 

We do not have to labor this point, for the Supreme 
Court of the United States has fully stated our position 
in the case of Crotcell v. Benson, 285 U.S. 22, at 47, 52 S.C. 
2S5, in the following language: 

“The statute provides for notice and hearing, and 
an award made without proper notice, or suitable 
opportunity to be heard, may be attacked and set 
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aside as without validity. The objection is made that, 
as the deputy commissioner is authorized to prosecute 
such inquiries as he may consider necessary, the award 
may be based wholly or partly upon an ex parte in¬ 
vestigation and upon unknown sources of information, 
and that the hearing mav be merely a formalitv. The 
statute, however, contemplates a public hearing and 
regulations are to require a record of the hearings 
and other proceedings before the deputy commissioner, 
(section 23 (b)) This implies that all proceedings 
by the deputy commissioner upon a particular claim 
shall be appropriately set forth, and that whatever 
facts he may ascertain and their sources shall be shown 
in the record and he open to challenge and opposing 
evidence. Facts conceivably known to the deputy com¬ 
missioner, but not put in evidence so as to permit 
scrutiny and contest, will not support a compensation 
order." 

Appellants assert at page 8 of their brief that the Long¬ 
shoremen's Act does not provide compensation payments 
to be made while the employer is contesting an award, and 
that Congress intended only that if the award should be 
affirmed on appeal, there should then be paid accrued 
compensation plus a penalty. These arguments we have 
fully answered, except to say that it would be a strange 
law indeed which would give a right to an employer not 
to pay and then to penalize him for exercising that right. 

Appellants do not deny receiving a copy of the notice 
of employee's application for a supplementary order as 
sent to them by the deputy commissioner. In fact, they 
admit it. (See page 11 of Appellants’ Brief.) Apparently, 
the appellants would have the deputy commissioner do 
more for them than the statute requires. Even if the 
deputy commissioner had acted as the kind of wet-nurse 
expected, appellants would still complain that it was not 
enough. 

Appellants spend considerable time discussing the re¬ 
fusal of the lower court to grant their motion to set the 
amount of a supersedeas bond. Appellees are somewhat 
uninformed as to the purpose of the argument relating to 
a supersedeas bond, since there is nothing as to which the 
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Court could take cognizance in relation to the denial below 
of the motion therefor. The record shows that the court 
below entered an order granting a money judgment on 
October 27,1953 (JA 2). On the same day notice of appeal 
was filed with respect to such order (JA 4). Six days later, 
or on November 2, 1953, and after the entry of the notice 
of appeal, an order was signed by the lower court denying 
appellants’ motion to set the amount of the supersedeas 
bond (JA 2). The appellants did not appeal from such 
order. Their notice of appeal is limited only to an action 
which preceded the denial of the motion. 

However, there is no authority in the Act for the granting 
of a supersedeas bond. The authority is limited to the 
granting of an interlocutory injunction. It would have 
been improper for the court below to have granted a super¬ 
sedeas bond for the purpose of an appeal upon the same 
facts which tliev did not consider sufficient in substance 
upon which to grant relief. Virginia Rail wag Co. v. United 
States, 272 U.S. 65S, 668. Moreover, a supersedeas is 
stated not to be a stay pending an appeal in Longshore¬ 
men’s Act cases. Travelers Insurance Co. v. Branham , 
65 F. Supp. 512 (Pa. 1945); Standard Dredging Co. v. Hen¬ 
derson, 150 F. 2d 78 (C.A. 5, 1954). 

When the lower court entered an order for appellees upon 
consideration of a statutory petition for interlocutory in¬ 
junction and denied the same, the matter is at an end 
unless that particular order is appealed from, which it was 
not in this case. When Congress expressed a method for 
staying payments of compensation, that expression ex¬ 
cluded all other methods. To fortify the well-known statu¬ 
tory rule, we cite again section 21 (c) above quoted. 

Rules 62 and 73 of the Federal Rules of Civil Procedure 
cited by appellants cannot change the substance of the basic 
provisions of the Longshoremen’s Act. As a matter of 
fact, Rule 81 (a) (6) of the same rules apply those rules 
to proceedings under the Longshoremen’s Act, “except to 
the extent that matters of procedure are provided for in 
that Act.” The procedure for obtaining interlocutory in¬ 
junction is certainly a matter of procedure provided for 
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in the Longshoremen’s Act. With equal certainty a proce¬ 
dure or rule incident to obtaining supersedeas is not pro¬ 
vided for in that Act. 

Appellants appear to have difficulty in construing section 
21 (c) of the Longshoremen's Act (33 U.S.C. 921 (c)). 
That subsection has no application here and in any event 
is of no value to the appellants. The provisions (33 U.S.C. 
921 (c)) have to do with final compensation orders making 
an award (not supplementary compensation orders declar¬ 
ing defaults). An order with respect to which no judicial 
review is sought under section 21 (b) would be such an 
order. After an award has become final, then it may be 
enforced directly under section 21 (c) by writ of injunction 
or other appropriate process. The employee may, if he 
chooses, employ the supplementary compensation order 
method provided in section 18. The section 21 (c) type of 
proceeding is used primarily in cases where it is necessary 
to obtain sequestration or other control over an employer’s 
property or injunction with mandatory enforcement proce¬ 
dures. 

Appellants’ notion with respect to the purpose of section 
14 (f) of the Act is at variance with the legislative history 
concerning that section. Appellants in relation thereto 
assert (App. Br. 21) that it must have been anticipated 
that payments would not be made in the event of an appeal, 
otherwise the section would not have provided a penalty 
except when an appeal is sought. The appellants assert 
that the concluding phrase of that section (added in 1938) 
as originally enacted would have been meaningless and 
superfluous. Appellants state that phrase as amended in 
1938 thereafter ‘‘merely qualified the circumstances under 
which the penalty would not be imposed”, and that “it did 
not change the obvious substantive meaning of the section.” 
(App. Br. 21). 

The court is referred in this connection to Senate Report 
Xo. 1988, 75th Congress, 3d Sess.. at page 7, and to House 
Report Xo. 1945 of the same Congress also at page 7, and 
to H.R. 5690 which became Public Xo. 727, 75th Congress, 
and was approved June 25,1938, section 7 of which amended 
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section 14 (f) of the Longshoremen’s Act. The purpose 
of the amendment was to remove the seeming ambiguity 
and conflict between section 14 (f)i and section 21 (b). 
Previously, employers who had sought judicial review 
within the period prescribed under section 21 (b) when 
called upon to pay the additional 20% compensation (not 
the basic award however) required by section 14 (f) some¬ 
times contended that the mere filing of such proceedings 
within the thirty day period voided the additional 20% 
payment. The obvious intent of section 21 (b) prior to 
the amendment (as confirmed by court decisions) was that 
the granting of an interlocutory injunction “shall be a 
condition precedent to the staying of payments under an 
award of compensation, and that unless such stay is so 
granted the award shall be paid when due, with the addi¬ 
tional payment required by section 14 (f) if not paid within 
10 days after it is due.” The quotation is from the reports. 

The change in the law was to remove any possible ambi¬ 
guity and to “tend to enforce the prompt payment of com¬ 
pensation in cases where no interlocutory injunction- is 
granted (emphasis ours) As to the provisions of section 
21 (b) of the Longshoremen’s Act, in relation to stay of 
payments, the Supreme Court had this to say, in Crowell 
v. Benson , supra (at page 44): “Payment is not to be 
stayed pending such proceedings unless, on hearing after 
notice, the court allows the stay on evidence showing that 
the employer would otherwise suffer irreparable damage.” 

The legislative history of the amendment to section 14 
(f) is thus contrary to appellants’ assertion. Moreover, 
it fully supports appellees statement that enforcement of 
pavment is intended in all cases in which no interlocutory 
injunction is granted. 

Appellants’ brief concludes with a request that the Court 
rule that “irreparable damage” would ensue in its case, 
and that the Court rule that an injunction should issue 
where payments “are probably not recoverable”. We have 
cited cases in the fore part of our brief construing the 
term “irreparable damage” as used in the statute. Aside 
from the obligation to pay the 20% additional compensa- 
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tion, neither the complaint which is the subject of Appeal 
No. 11,893 nor the complaint which is the subject of Appeal 
No. 12,032 assert any more than a conclusion of law as to 
irreparable damage. Xo facts are alleged. For the first 
time and in their brief appellants imply what is not in the 
pleadings, namely, that payments once made in the present 
case are probably not recoverable. Xo appeal was taken 
from the denial for interlocutory injunction in Xo. 11,893, 
which is the only case in which the question if properly 
pleaded could have been raised before this Court. The 
appeal in the present case (Xo. 12,032) for reasons above 
given, cannot raise the question of denial of interlocutory 
injunction for the reason that such injunction will lie in 
section IS enforcement proceedings. In any event, without 
an allegation of fact properly pleaded and proved in the 
manner the statute provides, their is no way for this Court 
to determine what irreparable damage could possibly ensue 
to the employer. It is out of order to make for the first 
time, and in the brief, any assertions of unestablished fact. 

conclusion 

It is respectfully submitted that the judgment of the 
court below dated October 27, 1953 and the order granting 
defendant's motion for summary judgment entered Septem¬ 
ber 24, 1953 and dismissing the action were proper and 
should be affirmed. 
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